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Rules and Regulations 


Title 7—AGRICULTURE 

Chapter- IX—Agricultural Marketing 
Service (Marketing Agreements and 
Orders; Fruits, Vegetables, Tree 
Nuts), Department of Agriculture 

[Navel Orange Reg. 63] 

PART 907— NAVEL ORANGES 
GROWN IN ARIZONA AND DESIG¬ 
NATED PART OF CALIFORNIA 

Limitation of Handling 

§ 907.363 Navel Orange Regulation 63. 

(a) Findings . (1) Pursuant to the 

marketing agreement, as amended, and 
Order No. 907, as amended (7 CFR Part 
907), regulating the handling of Navel 
oranges grown in Arizona and designated 
part of California, effective under the 
applicable provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), and upon 
the basis of the recommendations and 
information submitted by the Navel 
Orange Administrative Committee, 
established under the said amended 
marketing agreement and order, and 
upon other available information, it is 
hereby found that the limitation of 
handling of such Navel oranges, as 
hereinafter provided, will tend to effec¬ 
tuate the declared policy of the act. 

(2) it is hereby further found that it 
is impracticable and contrary to the pub¬ 
lic interest to give preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective date of this 
section until 30 days after publication 
hereof in the Federal Register (5 U.S.C. 
1001-1011) because the time intervening 
between the date when information upon 
which this section is based became avail¬ 
able and the time when this section must 
become effective in order to effectuate 
the declared policy of the act is insuffi¬ 
cient, and a reasonable time is permitted, 
under the circumstances, for prepara¬ 
tion for such effective time; and good 
cause exists for making the provisions 
uereof effective as hereinafter set forth, 
ue committee held an open meeting 
uunng the current week, after giving due 
otice thereof, to consider supply and 
arket conditions for Navel oranges and 
e neec * for regulation; interested per- 
.. P s y e . re aff orded an opportunity to 
uomit information and views at this 
the recommendation and sup- 
inftfvf infor f nati oR for regulation dur- 
period specified herein were 
af . mptl y submitted to the Department 
sinr/ S * cl1 meet * n g was held; the provi- 
tivp S f- this sect i° n . including its effec¬ 
ts time ’ are identica l with the afore- 
and re £ ominen dation of the committee, 
vi*i rt r! nfonnation concerning such pro- 
semi!w an<i effec ttye time has been dis- 
oranp ed a ? 10ng handlers of such Navel 
fpptnof 8 ’ is ne cessary, in order to ef- 
to molT i?. e dec l a red policy of the act, 
ke this section effective during the 


period herein specified; and compliance 
with this section will not require any 
special preparation on the part of per¬ 
sons subject hereto which cannot be 
completed on or before the effective date 
hereof. Such committee meeting was 
held on December 3, 1964. 

(b) Order. (1) During the period 
beginning at 12:01 a.m., P.s.t., December 
13, 1964, and ending at 12:01 a.m., P.s.t., 
October 31, 1965, no handler shall handle 
any Navel oranges, grown in District 2, 
which are of a size smaller than 2.20 
inches in diameter, which shall be the 
largest measurement at a right angle to 
a straight line running from the stem to 
the blossom end of the fruit: Provided, 
That not to exceed 5 percent, by count, of 
the oranges contained in any type of 
container may measure smaller than 2.20 
inches in diameter. 

(2) As used in this section, “handle,” 
“handler,” and “District 2” shall have 
the same meaning as when used in said 
amended marketing agreement and 
order. 

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674) 

Dated: December 4,1964. 

Paul A. Nicholson, 
Deputy Director, Fruit and 
Vegetable Division, Agricul¬ 
tural Marketing Service. 

[P.R. Doc. 64-12644; Piled, Dec. 9, 1964; 

8:46 a.m.] 

Title 9—ANIMALS AND 
ANIMAL PRODUCTS 

Chapter I—Agricultural Research 
Service, Department of Agriculture 

SUBCHAPTER D—EXPORTATION AND IMPORTA¬ 
TION OF ANIMALS AND ANIMAL PRODUCTS 

PART 94— RINDERPEST, FOOT-AND- 
MOUTH DISEASE, FOWL PEST 
(FOWL PLAGUE), NEWCASTLE DIS¬ 
EASE (AVIAN PNEUMOENCEPHA¬ 
LITIS), AND AFRICAN SWINE FE¬ 
VER: PROHIBITED AND RESTRICTED 
IMPORTATIONS 

Designation of Guadeloupe as Coun¬ 
try Where Foot-and-Mouth Dis¬ 
ease Exists 

Pursuant to the provisions of section 
306 of the Act of June 17, 1930, as 
amended (19 U.S.C. 1306), section 2 of 
the Act of February 2, 1903, as amended 
(21 U.S.C. Ill), and the Act of July 2, 
1962 (21 U.S.C. 134 et seq.), it has been 
determined, and the Secretary of the 
Treasury has been notified, that foot- 
and-mouth disease now exists in Guade¬ 
loupe; therefore § 94.1(a) of Part 94, as 
amended, Title 9, Code of Federal Reg¬ 
ulations, is hereby further amended by 
changing the period to a semicolon after 


the word “Cuba” in subparagraph (5) 
and then adding a new subparagraph 
(6) to read as follows: 

§ 94.1 Designation of countries where 
rinderpest or foot-and-mouth disease 
exists; importations prohibited. 

(а) * * * 

(б) Guadeloupe. 
***** 

(Sec. 306, 46 Stat. 689, as amended, sec. 2, 
32 Stat. 792, as amended, sec. 2, 76 Stat. 129, 
secs. 3, 4, 76 Stat. 130, sec. 11, 76 Stat. 132; 
19 U.S.C. 1306, 21 U.S.C. 111, 134a, 134b, 134c, 
134f; 19 F.R. 74, as amended) 

The effect of this amendment is to 
prohibit the importation into the United 
States from Guadeloupe of certain ani¬ 
mals and meats, and to restrict such im¬ 
portations of certain other animals, 
animal products, hay, straw, and similar 
materials, as specified in 9 CFR Parts 94 
and 95. 

The protection of the livestock of the 
United States demands that this amend¬ 
ment be made effective as soon as pos¬ 
sible. Accordingly, pursuant to section 
4 of the Administrative Procedure Act 
(5 U.S.C. 1003), it is found upon good 
cause that notice and other public pro¬ 
cedure concerning this amendment are 
impracticable and contrary to the public 
interest, and good cause is found for 
making the amendment effective less 
than 30 days after publication in the 
Federal Register. 

Effective date. This amendment shall 
become effective upon issuance. 

Done at Washington, D.C., this 7th 
day of December 1964. 

B. T. Shaw, 
Administrator, 

Agricultural Research Service. 

[F.R. Doc. 64-12672; Filed, Dec. 9, 1964; 

8:49 a.m.] 

Title 14—AERONAUTICS AND 
SPACE 

Chapter II—Civil Aeronautics Board 

SUBCHAPTER E—ORGANIZATION 
REGULATIONS 

[Reg. OR—12] 

PART 389—FEES AND CHARGES FOR 
SPECIAL SERVICES 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C., 
on the 7th day of December 1964. 

Congress has expressed the policy that 
any service, publication, report, or simi¬ 
lar thing of value provided by any Fed¬ 
eral agency to or for any person shall be 
self-sustaining to the full extent possible 
(Title V of the Act of August 31, 1951; 5 
U.S.C. 140). In implementation of this 
policy, Bureau of the Budget Circular 
Number A-25, dated September 23, 1959, 
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RULES AND REGULATIONS 


provides that a reasonable charge should 
be made to each identifiable recipient for 
a measurable unit or amount of Govern¬ 
ment service or property from which he 
derives a special benefit above and be¬ 
yond benefits accruing to the public at 
large. 

The Board has therefore decided to 
establish reasonable fees and charges 
for certain special services, such as 
copying, certifying and searching Board 
records, and for providing Board publi¬ 
cations on an annual subscription basis. 
These fees and charges are designed to 
reflect the actual costs incurred by the 
Board in providing the particular serv¬ 
ice or subscription. 

The charges for such services as copy¬ 
ing, certifying and searching Board 
records are set forth with particularity 
in the regulation. It is not considered 
practical, however, to incorporate in the 
regulation a list of all Board publica¬ 
tions available on a subscription basis 
since such items, as well as the price 
thereof, are subject to revision at least 
annually. The Board currently pub¬ 
lishes and makes available, free of 
charge, a pamphlet entitled “List of 
Publications.” This “List of Publica¬ 
tions’’ is currently being revised to in¬ 
clude the charges for subscriptions. For 
general information purposes, a repre¬ 
sentative list of publications, together 
with the subscription price for each, is 
attached hereto as Appendix A. 

Since this regulation is a rule of 
agency organization and practice, the 
Board finds that notice and public pro¬ 
cedure hereon are unnecessary. The 
Board further finds that the regulation 
should be made effective as of January 
1, 1965 so that subscriptions to publica¬ 
tions can be entered for a full calendar 
year as provided in the regulation. 

Accordingly, the Board hereby adopts, 
new Part 389 of the Organization Regu¬ 
lations (14 CFR Part 389), effective Jan¬ 
uary 1,1965, to read as follows: 

Appendix A 

CAB PUBLICATIONS AVAILABLE ON SUBSCRIPTION 


Description Price 

Notices of proposed rule making_$8. 00 

Weekly summary of orders and regu¬ 
lations_ 10. 00 

Economic opinions_24.00 

All economic orders and opinions_55. 00 

Prehearing conference reports-15. 00 

Examiners’ recommended or initial 

decisions_25. 00 

Safety enforcement opinions and 

orders____10. 00 

Weekly digest of applications filed 

and/or amendments thereto.._13. 00 

Weekly calendar of prehearing confer¬ 
ences, hearings and arguments- 5. 00 

Weekly list of agreements filed under 
section 412(a) of the Federal Avia¬ 
tion Act_ 6. 00 

Route maps (set of seven)_ .50 

Monthly report of air carrier traffic 

statistics_10. 00 

Quarterly report of air carrier financial 

statistics__ 5. 00 

Air carrier analytical charts and sum¬ 
maries__;_ 3.00 

Subsidy for U.S. certificated carriers 

(annual report)-No charge 

Local service air carrier unit costs 

(semiannual)_ 1.30 

Quarterly letter to mayors_ 1.40 


Historical Review of trunkline suspen¬ 
sions and deletions at points served 

by local service carriers, 1949-63 1 2 _ 

Before-and-after traffic and service 
supplement to Historical Review of 
trunkline suspensions and deletions 
at points served by local service car¬ 


riers, 1949-63 1 _ 

Aircraft accident reports_ 5. 00 

Summary reports of accidents, U.S. 

civil aviation (semimonthly)_ 9.00 

Briefs of accidents, U.S. general avia¬ 
tion __ 10. 00 

General aviation accidents, a statistical 

review_ 1.00 

Statistical review of air carrier acci¬ 
dents_ 1.00 

Aircraft accident prevention publica¬ 
tions and technical bulletins— No charge 

List of publications_No charge 

List of U.S. air carriers_No charge 

Press releases_No charge 

Speeches by Members of the 

Board___No charge 


Local service air carriers; selected 
flight load data by city pair, fre¬ 
quency grouping, aircraft type - __ 

Sec. 

389.1 Policy and scope. 

389.2 Services available. 

389.3 Payment of fees and charges. 

389.4 Fees for services. 

389.5 Copying records or documents. 

389.6 Certification of copies of documents. 

389.7 Board publications. 

389.8 Transcripts of hearings. 

Authority: The provisions of this Part 
389 issued under sec. 204(a), Federal Avia¬ 
tion Act of 1958, 72 Stat. 743; 49 U.S.C. 1324; 
Title V of Act of Aug. 31, 1951, 65 Stat. 268; 
5 U.S.C. 140; sec. 3 of Administrative Pro¬ 
cedure Act, 60 Stat. 238; 5 U.S.C. 1002. 

§389.1 Policy and scope. 

Pursuant to policies established by the 
Congress, the Government’s costs for 
special services furnished to individuals 
or firms who request such services are to 
be recovered by the payment of fees 
(Title V of Independent Offices Appro¬ 
priation Act of 1952; 5 U.S.C. 140). This 
regulation sets forth the special services 
made available by the Board and the 
fees therefor. 

§ 389.2 Services available. 

Upon request and payment of fees as 
provided in subsequent sections, there 
are available, with respect to documents 
subject to inspection, services as follows: 

(a) Copying records and documents. 

(b) Certification of copies of docu¬ 
ments under seal of the Board. 

(c) Subscriptions to publications of 
the Board. 

(d) Transcripts of hearings. 

§ 389.3 Payment of fees and charges. 

The fees charged for special services 
may be paid by check, draft, or postal 
money order, payable to the Civil Aero¬ 
nautics Board, except for charges for 
copying documents and reporting serv¬ 
ices which are performed under com¬ 
petitive bid contracts with non-Govern- 
ment firms. Fees for the latter are pay¬ 
able to the firms providing the services. 


1 These studies are expected to be updated 
from time to time. 

2 This report is expected to be issued an¬ 
nually. 


§ 389.4 Fees for services. 

The basic fees set forth below provide 
for documents to be mailed with ordinary 
first class postage prepaid. If copy is to 
be transmitted by registered, certified, 
air, or special delivery mail, postal fees 
therefor will be added to the basic fee. 
Also, if special handling or packaging is 
required, costs therefore will be added to 
the basic fee. 


§ 389.5 Copying records or documents. 

Copies of public records and docu¬ 
ments on file with the Civil Aeronautics 
Board, as is may be practicable to fur¬ 
nish, will be provided on the following 
basis: 

(a) Copies of documents are made by 
non-Government contractors, on request 
to the Board. The contractor will bill 
directly those who request such copies. 

(b) To the extent that time can be 
made available, services involved in 
searching the records and files of the 
Board for documents to be copied and 
preparing such materials for copying will 
be charged for as follows: 

(1) Tariffs and Form 41 schedules 
filed with the Board, at the rate of ten 
cents per page. With reference to tariffs 
filed with the Board, this charge applies 
only to identifying, removing from the 
files for copying, and returning to files 
designated pages of tariffs; no substan¬ 
tive research as to contents of tariffs will 
be undertaken. 

(2) All other materials, at the rate of 
$4.00 per hour. 

(3) A minimum charge of $1.00 will be 
made for these services. 

§ 389.6 Certification of copies of doc¬ 
uments. 

The Secretary of the Board will pro¬ 
vide, on request, certification or valida¬ 
tion (with the Civil Aeronautics Board 
seal) of documents filed with or issued 
by the Board. Copies of tariffs filed with 
the Board will be certified only when 
such copies have been made under the 
Board’s supervision upon request of the 
applicant. Charges for this service are 
as follows: 

(a) Certification of the Secretary. 
$ 1 . 00 . . . 

(b) Additional services involved i 

checking the authenticity of records to 
be certified, the clerical work, etc., inci¬ 
dental thereto, at the rate of $4.00 pe 
hour. A minimum charge of $100 w 
be made for this service. h 

(c) If copying of the documents to 
certified Is required, the copying cha s 
provided for in § 389.5(a) will be in ad - 
tion to the charges specified in 
section. 


9.7 Board publications. 

) Charges for subscriptions. Charts 
established for subscriptions 
-d publications for which tner 
lar mailing lists. Publications • . 

. and charges therefor, are defense 
le “List of Publications” available o 
est to the Board's Publications 
B-22, Washington, D.C., 2042 ®; 
and the charges therein are W 
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tions will be entered as of the first day of 
each year for a one-year term, and for 
calendar year terms thereafter. Sub¬ 
scriptions to weekly or monthly publica¬ 
tions for periods of less than a full 
calendar year will be prorated on a 
monthly basis. Quarterly publications 
will be prorated on a quarterly basis. No 
provision is made for refund upon can¬ 
cellation of subscription by a purchaser. 

(b) Free services. No charge will be 
made by the Board for notices, decisions, 
orders, etc., required by law to be served 
on a party to any proceeding or matter 
before the Board. No charge will be 
made for mailing list service with respect 
to a particular proceeding. No charge 
will be made for single copies of Board 
publications individually requested, in 
person or by mail. In addition, subscrip¬ 
tions to Board publications will be en¬ 
tered without charge when one of the 
following conditions is present : 

(1) The furnishing of the service with¬ 
out charge is an appropriate courtesy to 
a foreign country or international organ¬ 
ization; 

(2) The recipient is engaged in a non¬ 
profit activity designed for the public 
safety, health and welfare; 

(3) The recipient is another govern¬ 
ment agency, federal, state or local, con¬ 
cerned with aeronautics or having a 
legitimate interest in the proceedings and 
activities of the Board; 

(4) The recipient is a college or uni¬ 
versity; 

(5) The recipient does not fall into 
any of the foregoing categories, but free 
service is determined by the Board to be 
appropriate in the interest of the Board’s 

Program. 

(c) Reciprocal services. Arrangements 
may be made for furnishing publications 
to a foreign country on a reciprocal basis. 

§ 389.8 Transcripts of hearings. 

Transcripts of testimony and oral 
argument are furnished by a non-Gov- 
ernment contractor, and may be pur¬ 
chased directly from the reporting firm. 

By the Civil Aeronautics Board. 

[seal] Harold R. Sanderson, 
Secretary. 

hoc. 64-12665; Piled, Dec. 9, 1964; 

8:49 a.m.] 


title 21—FOOD AND DRUGS 

Chapter I—Food and Drug Adminis- 
fration, Department of Health, Edu- 
ca *'on, and Welfare 
SUBCHAPTER B—FOOD AND FOOD PRODUCTS 
PART 121—FOOD ADDITIVES 
Subpart C—Food Additives Permitted 
! n , ec * an d Drinking Water of An- 
or for the Treatment of Food- 
saucing Animals 


Diammonium Phosphate 

havw Con \ missioner of Food and Drugs 
aneti? evalua ted the data submitted ii 
tionai 1 4 C1274) filed by Interna 

charH if in ? rals Corporation, Old Or 
relevant ° a<i ’ Skokie > Illinois, and othe 
t material, has concluded tha 


the following regulation should issue to 
provide for the safe use of diammonium 
phosphate in ruminant feeds as a source 
of nonprotein nitrogen and phosphorus. 
Therefore, pursuant to the provisions 
of the Federal Food, Drug, and Cosmetic 
Act (sec. 409(c), 72 Stat. 1786; 21 U.S.C. 
348(c)), Part 121 is amended by adding 
to Subpart C the following new section: 

§ 121.265 Diammonium phosphate. 

The food additive diammonium phos¬ 
phate may be safely used in ruminant 
feed in accordance with the following 
prescribed conditions: 

(a) The food additive is the product 
resulting from the neutralization of 
feeding-phosphoric-acid or defluorinated 
wet-process phosphoric acid with anhy¬ 
drous ammonia. It contains not less 
than 106.25 percent equivalent crude 
protein (nitrogen X 6.25) and 20.0 per¬ 
cent phosphorus. It contains not more 
than the following: 

1 part fluorine to 100 parts phosphorus. 

75 parts per million of arsenic (as As). 

30 parts per million of heavy metals, as lead 

(Pb). 

(b) It is used in ruminant feeds as a 
source of phosphorus and nitrogen in an 
amount that supplies not more than 2 
percent of equivalent crude protein in 
the total daily ration. 

(c) To assure safe use of the additive, 
the label and labeling of the additive 
and that of any feed additive supple¬ 
ment, feed additive concentrate, feed 
additive premix, or complete feed pre¬ 
pared therefrom shall contain, in addi¬ 
tion to other information required by 
the act, the following: 

(1) The name of the additive. 

(2) The maximum percentage of 
equivalent crude protein from the non¬ 
protein nitrogen. 

(3) If the feed additive premix, con¬ 
centrate, or supplement contains more 
than 1.5 percent of diammonium phos¬ 
phate, adequate directions for use and a 
prominent statement, “Warning—This 
feed should be used only in accordance 
with directions furnished on the label.” 

Any person who will be adversely af¬ 
fected by the foregoing order may at any 
time within 30 days from the date of its 
publication in the Federal Register file 
with the Hearing Clerk, Department of 
Health, Education, and Welfare, Room 
5440, 330 Independence Avenue SW., 
Washington 25, D.C., written objections 
thereto. Objections shall show wherein 
the person filing will be adversely af¬ 
fected by the order and specify with par¬ 
ticularity the provisions of the order 
deemed objectionable and the grounds 
for the objections. If a hearing is re¬ 
quested, the objections must state the 
issues for the hearing. A hearing will 
be granted if the objections are sup¬ 
ported by grounds legally sufficient to 
justify the relief sought. Objections 
may be accompanied by a memorandum 
or brief in support thereof. All docu¬ 
ments shall be filed in quintuplicate. 

Effective date. This order shall be ef¬ 
fective on the date of its publication in 
the Federal Register. 

(Sec. 409(c), 72 Stat. 1786; 21 U.S.C. 348(c)) 


Dated: December 2,1964. 

John L. Harvey, 
Deputy Commissioner 
of Food and Drugs. 

(F.R. Doc. 64-12647; Filed, Dec. 9, 1964; 
8:46 a.m.] 


PART 121—FOOD ADDITIVES 

Subpart D—Food Additives Permitted 
in Food for Human Consumption 

Subpart F—Food Additives Resulting 
From Contact With Containers or 
Equipment and Food Additives 
Otherwise Affecting Food 

Isobutylene Polymers 

The Commissioner of Food and Drugs 
has evaluated the data submitted in a 
petition (FAP 983) filed by Esso Re¬ 
search and Engineering Company, Post 
Office Box 172, Linden, N.J., proposing 
the issuance of a regulation to provide 
for the use of isobutylene polymers as 
components of articles intended for use 
in contact with food. Additionally, the 
data in the petition show that in § 121.- 
1059 Chewing gum base a maximum 
molecular-weight specification is not re¬ 
quired for the use of polyisobutylene as 
a synthetic masticatory substance and 
that the present minimum molecular 
weight (Staudinger) specification in 
§ 121.1059 for such use of polyisobutyl¬ 
ene is equivalent to and should, in the 
interest of uniformity, be changed to read 
“Minimum molecular weight 37,000 
(Flory).” The Commissioner has also 
evaluated objections to the provision in 
paragraph (b) of § 121.2511 Plasticizers 
in polymeric substances which limits to 
0.5 weight percent the amount of poly¬ 
isobutylene (minimum molecular weight 
300) permitted to be added to polyethyl¬ 
ene complying with § 121.2510. 

On the basis of the evaluation of the 
petition, the objections to § 121.2511, and 
other relevant material, the Commis¬ 
sioner has concluded that the food ad¬ 
ditive regulation should be amended as 
set forth below, pursuant to the pro¬ 
visions of the Federal Food, Drug, and 
Cosmetic Act (sec. 409, 72 Stat. 1785 as 
amended; 21 U.S.C. 348) and under the 
authority delegated to the Commissioner 
by the Secretary of Health, Education, 
and Welfare (21 CFR 2.90; 29 F.R. 471). 

1. Section 121.1059(a) is amended by 
changing the item “Polyisobutylene (iso¬ 
butylene resin) * * *” to read as fol¬ 
lows: 

§ 121.1059 Chewing gum base. 

* * * * * 

(a) * * * 

Masticatory Substances 


* * * 

• • * 

Synthetic 

Specification* 


* • • 

Poly isobutylene__ 

Minimum molecular weight 


37,000 (Flory). 

* * * 

• • • 


* * * * * 

2. Section 121.2507(c) is amended by 
changing the item “Poly isobutylene 
(minimum molecular weight 750,000)” 
to read as follows: 
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§ 121.2507 Cellophane. 

* * * * * 

(c) * * * 



Limitations (residue and 
limits of addition ex¬ 
pressed as percent by 
weight of finished pack¬ 
aging cellophane) 

Poly isobutylene complying 
with § 121.2590 

* * * 

* * * 

* * * 


***** 

3. Section 121.2511(b) is amended by 
changing the item “Polyisobutyl¬ 
ene * * *” to read as set forth below 
and by adding thereto a new item, as 
follows: 

§ 121.2511 Plasticizers in polymeric 
substances. 

***** 

(b) * * * 


Limitations 


Poly isobutylene (mol. 
wt. 300-5,000). 


Polyisobutylene com¬ 
plying with 
§ 121.2590. 

* * * 


For use in polyethylene com¬ 
plying with §121.2510, pro¬ 
vided that the polyisobutyl¬ 
ene is added in an amount 
not exceeding 0.5 percent by 
weight of the polyethylene, 
and further provided that 
such plasticized polyethyl¬ 
ene shall not be used as a 
component of articles in¬ 
tended for packing or holding 
food during cooking. 


***** 

4. Section 121.2531(c) is amended by 
changing the item “Polyisobutylene” to 
read as follows: 

§ 121.2531 Surface lubricants used in 
the manufacture of metallic articles. 
***** 

(C) * * * 

Poly isobutylene (minimum molecular weight 
300). 

***** 

5. Section 121.2550(b) (5) is amended 
by inserting alphabetically in Table 1 
the following items: 

§ 121.2550 Closures with sealing gaskets 
for food containers. 


***** 

(b) * * * 

(5) * * * 

Table I 

List of substances 

Limitations (expressed 
as percent by weight of 
closure-sealing gasket 
composition) 

* * * 

Chlorinated isobutylene-iso- 
prene copolymers comply¬ 
ing with § 121.2590. 

* * * 

Isobutylene-isoprenc copoly¬ 
mers complying with 
§ 121.2590. 

* * * 

Polyisobutylene complying 
with § 121.2590. 

^ * * * 

* * * 

* * * 

* * * 

• • • 


* * * * • 


6. Part 121 is amended by adding to 
Subpart F the following new section: 

§ 121.2590 Isobutylene polymers. 

Isobutylene polymers may be safely 
used as components of articles intended 
for use in producing, manufacturing, 
packing, processing, preparing, treating, 
packaging, transporting, or holding food, 
in accordance with the following pre¬ 
scribed conditions: 

(a) For the purpose of this section, 
isobutylene polymers are those produced 
as follows: 

(1) Polyisobutylene produced by the 
homopolymerization of isobutylene such 
that the finished polymers have a molec¬ 
ular weight of 750,000 (Flory) or higher. 

(2) Isobutylene-isoprene copolymers 
produced by the copolymerization of iso¬ 
butylene with not more than 3.0 molar 
percent of isoprene such that the finished 
polymers have a molecular weight of 
300,000 (Flory) or higher. 

(3) Chlorinated isobutylene-isoprene 
copolymers produced when isobutylene- 
isoprene copolymers (molecular weight 
300,000 (Flory) or higher) are modified 
by chlorination with not more than 1.3 
weight-percent of chlorine. 

(b) The polymers identified in para¬ 
graph (a) of this section may contain 
optional adjuvant substances required in 
the production of the polymers. The 
optional adjuvant substances required in 
the production of the polymers may in¬ 
clude substances generally recognized as 
safe in food, substances used in accord¬ 
ance with a prior sanction or approval, 


and the following: 

List of substances 

Limita¬ 

tions 

Aluminum chloride ____ 


Polysorbate 80 .- _ 





Any person who will be adversely af¬ 
fected by the foregoing order may at any 
time within 30 days from the date of its 
publication in the Federal Register file 
with the Hearing Clerk, Department of 
Health, Education, and Welfare, Room 
5440, 330 Independence Avenue SW., 
Washington, D.C., 20201, written objec¬ 
tions thereto, preferably in quintuplicate. 
Objections shall show wherein the person 
filing will be adversely affected by the 
order and specify with particularity the 
provisions of the order deemed objec¬ 
tionable and the grounds for the objec¬ 
tions. If a hearing is requested, the 
objections must state the issues for the 
hearing. A hearing will be granted if 
the objections are supported by grounds 
legally sufficient to justify the relief 
sought. Objections may be accom¬ 
panied by a memorandum or brief in 
support thereof. 

Effective date . This order shall be ef¬ 
fective on the date of its publication in 
the Federal Register. 

(Sec. 409, 72 Stat. 1785 as amended; 21 U.S.C. 
348) 

Dated: November 30, 1964. 

Geo. P. Larrick, 
Commissioner of Food and Drugs . 
[PR. Doc. 64-12648; Piled, Dec. 9, 1964; 

8:46 a.m.] 


PART 121—FOOD ADDITIVES 

Subpart F—Food Additives Resulting 
From Contact With Containers or 
Equipment and Food Additives 
Otherwise Affecting Food 

Cellophane 

The Commissioner of Food and Drugs, 
having evaluated the data submitted in 
a petition (FAP 5B1590) filed by Nopco 
Chemical Company, 60 Park Place, New¬ 
ark, N.J., 07101, and other relevant ma¬ 
terial, has concluded that the food addi¬ 
tive regulations (21 CFR 121.2507; 29 
F.R. 6775, 12871) should be amended to 
provide for the use of additional sub¬ 
stances as optional components of food¬ 
packaging cellophane. Therefore, pur¬ 
suant to the provisions of the Federal 
Food, Drug, and Cosmetic Act (sec. 409 

(c)(1), 72 Stat. 1786; 21 U.S.C. 348(c) 
(1)), and under the authority delegated 
to the Commissioner by the Secretary of 
Health, Education, and Welfare (21 CFR 
2.90; 29 F.R. 471), § 121.2507(c) is 

amended by inserting alphabetically in 
the list of substances a new item, as 
follows: 

§ 121.2507 Cellophane. 

***** 

(c) * ♦ * 



Limitations (residue and 
limits of addition ex¬ 
pressed as percent by 
weight of finished 
packaging cellophane) 

* * * 

Coconut oil fatty acid (Cu- 
Cig) diethanolamide, coco¬ 
nut oil fatty acid (Cji- 
Ci8) diethanolamine soap, 
and diethanolamine mix¬ 
ture having total alkali 
(calculated as potassium 
hydroxide) of 16-18% and 
having an acid number of 
25-35. 

* * * 

* * * 

For use only as an ad¬ 
juvant employed dur¬ 
ing the processing of 
cellulose pulp used in 
the manufacture oi 
cellophane base sheet. 

* * * 

* * * 

* * 


Any person who will be adversely af¬ 
fected by the foregoing order may at any 
time within 30 days from the date of its 
publication in the Federal Register n e 
with the Hearing Clerk, Department oi 
Health, Education, and Welfare, Room 
5440, 330 Independence Avenue SW., 
Washington, D.C., 20201, written objec¬ 
tions thereto, preferably in quintup 
cate. Objections shall show wherein 
person filing will be adversely affec 
by the order and specify with P artl , 
larity the provisions of the order dee 
objectionable and the grounds for 
objections. If a hearing is requested, i 
objections must state the issues foi 
hearing. A hearing will be gran 
the objections are supported by gl ° lie f 
legally sufficient to justify the ie( j 
sought. Objections may be accomp 
by a memorandum or brief in sup 
thereof. 

Effective date. This order shall beef 
fective on the date of its publica 
the Federal Register. 
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(Sec. 409(c)(1), 72 Stat. 1786; 21 UJ3.C. 

348(c)(1)) 


Dated: December 2,1964. 

John L. Harvey, 
Deputy Commissioner 
of Food and Drugs. 


[F.R. Doc. 64-12649; Piled, Dec. 9, 1964; 
8:46 a.m.] 


PART 121—FOOD ADDITIVES 


Subpart F—Food Additives Resulting 
From Contact With Containers or 
Equipment and Food Additives 
Otherwise Affecting Food 

Emulsifiers and/or Surface-Active 
Agents 


The Commissioner of Food and Drugs, 
having evaluated the data submitted in 
a petition (FAP 5B1517) filed by Rohm 
and Haas Company, 222 West Washing¬ 
ton Square, Philadelphia 5, Pa., and 
other relevant material, has concluded 
that the food additive regulations should 
be amended to provide for the use of an 
additional substance as an emulsifier 
and/or surface-active agent in the manu¬ 
facture of articles that contact food. 
Therefore, pursuant to the provisions of 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(c)(1), 72 Stat. 1786; 21 
U.S.C. 348(c)(1)), and under the au¬ 
thority delegated to the Commissioner by 
the Secretary of Health, Education, and 
Welfare (21 CFR 2.90; 29 F.R. 471), 
§121.2541 (c) is amended by inserting 
alphabetically in the list of substances 
the following new item: 

§ 121,2541 Emulsifiers and/or surface- 

active agents. 

***** 

(c) * * * 


p-fert-Octylphenoxypolyethoxyethanol (40 
moles) with a hydroxyl number not to 
exceed 37; if a blend of products is used, 
hydroxyl number not to exceed 37 for any 
product that is a component of the blend. 


Any person who will be adversely af- 
lected by the foregoing order may at any 
tune within 30 days from the date of its 
Publication in the Federal Register file 
with the Hearing Clerk, Department of 
Educa tion, and Welfare, Room 
\ 330 Independence Avenue SW., 
Washington, D.C., 20201, written objec- 
uons thereto, preferably in quintuplicate. 
Dejections shall show wherein the per- 
n filing will be adversely affected by the 
raer and specify with particularity the 
tm° Vl u\ ons of or <ter deemed objec¬ 
ting^ and the g r0UI *ds for the objec- 
* a hearing is requested, the ob- 

L“ ons must state the issues for the 
thT^* A hearing will be granted if 
Wou ections are supported by grounds 
soimhf suffi ? ie nt to justify the relief 
bv a ' Objections ma y he accompanied 

there 1 f em0randUm ° r brief in support 


t£l™ Uve date - This order shall be ef- 
thf> 0n the date o* lts publication in 
Federal Register. 

3*8(c)tl)) C)(1) ’ 72 Stat * 1786: 21 usc - 


Dated: December 2, 1964. 

John L. Harvey, 
Deputy Commissioner 
of Food and Drugs. 

[F.R. Doc. 64-12650; Filed, Dec. 9, 1964; 
8:47 ajn.] 


PART 121—FOOD ADDITIVES 

Subpart F—Food Additives Resulting 

From Contact With Containers or 

Equipment and Food Additives 

Otherwise Affecting Food 

Rubber Articles Intended for Repeated 
Use 

The Commissioner of Food and Drugs, 
having evaluated the data submitted in 
a petition (FAP 5B1577) filed by Ameri¬ 
can Cyanamid Company, Wayne, N.J., 
07470, and other relevant material, has 
concluded that the food additive regula¬ 
tions should be amended to provide for 
the use of cyanoguanidine as a retarder 
in the manufacture of rubber articles in¬ 
tended for repeated use in contact with 
food. Therefore, pursuant to the pro¬ 
visions of the Federal Food, Drug, and 
Cosmetic Act (sec. 409(c)(1), 72 Stat. 
1786; 21 U.S.C. 348(c) (D) and under the 
authority delegated to the Commissioner 
by the Secretary of Health, Education, 
and Welfare (21 CFR 2.90; 29 F.R. 471), 
§ 121.2562(c) (4) is amended by inserting 
alphabetically in the list in subdivision 
(ii) (c) a new item, as follows: 

§ 121.2562 Rubber articles intended for 
repeated use. 

(c) * • * 

( 4 ) * * * 

(ii) * ♦ * 

(c) * * * 

Cyanoguanidine. 

***** 

Any person who will be adversely af¬ 
fected by the foregoing order may at any 
time within 30 days from the date of its 
publication in the Federal Register file 
with the Hearing Clerk, Department of 
Health, Education, and Welfare, Room 
5440, 330 Independence Avenue SW., 
Washington, D.C., 20201, written objec¬ 
tions thereto, preferably in quintupli¬ 
cate. Objections shall show wherein the 
person filing will be adversely affected 
by the order and specify with partic¬ 
ularity the provisions of the order 
deemed objectionable and the grounds 
for the objections. If a hearing is re¬ 
quested, the objections must state the is¬ 
sues for the hearing. A hearing will be 
granted if the objections are supported 
by grounds legally sufficient to justify 
the relief sought. Objections may be 
accompanied by a memorandum or brief 
in support thereof. 

Effective date. This order shall be ef¬ 
fective on the date of its publication in 
the Federal Register. 

(Sec. 409(c)(1), 72 Stat. 1786; 21 U.S.C. 
348(c)(1)) 

Dated: December 2, 1964. 

John L. Harvey, 
Deputy Commissioner 
of Food and Drugs. 

[F.R. Doc. 64-12651; Filed, Dec. 9, 1964; 

8:47 a.m.] 


SUBCHAPTER C—DRUGS 

PART 145—ANTIBIOTIC DRUGS; DEF¬ 
INITIONS AND INTERPRETATIVE 
REGULATIONS 

PART 148u—DACTSNOM Y CIN 

Dactinomycin, Dactinomycin for 
Injection; Final Order 

No comments or objections were filed 
with reference to the proposal of the 
Commissioner of Food and Drugs to issue 
regulations for tests and methods of 
assay and certification of antibiotic drugs 
dactinomycin and dactinomycin for in¬ 
jection published in the Federal Register 
of October 10, 1964 (29 F.R. 14032). 
Therefore, pursuant to the provisions of 
the Federal Food, Drug, and Cosmetic 
Act (sec. 507(f), 59 Stat. 463 as amended; 
U.S.C. 357(f)), and under the authority 
delegated to him by the Secretary of 
Health, Education, and Welfare (21 CFR 
2.90; 29 F.R. 471), the proposed regula¬ 
tions are adopted without change, except 
in amendatory language, necessitated by 
recodification published November 21, 
1964, and as promulgated herewith. 

Effective date. This order shall be¬ 
come effective on the date of its publica¬ 
tion in the Federal Register. 

(Sec. 507(f), 59 Stat. 463 as amended; 21 
U.S.C. 357(f)) 

Dated: December 2, 1964. 

John L. Harvey, 
Deputy Commissioner 
of Food arid Drugs. 

1. Section 145.2 Definitions of anti¬ 
biotic substances is amended by adding 
to paragraph (a) the following new 
subparagraph: 

(29) Dactinomycin is a specific kind 
of actinomycin produced by the growth 
of Streptomyces parvullus or the same 
antibiotic produced by any other means. 

2. Section 145.3 Definitions of master 
and working standards is amended in the 
following respects: 

a. By adding to paragraph (a) the fol¬ 
lowing new subparagraph: 

(31) The term “dactinomycin master 
standard” means a specific lot of dacti¬ 
nomycin designated by the Commissioner 
as the standard of comparison in deter¬ 
mining the potency of the dactinomycin 
working standard. 

b. By adding to paragraph (b) the fol¬ 
lowing new subparagraph: 

(31) The term “dactinomycin work¬ 
ing standard” means a specific lot of a 
homogenous preparation of dactinomy¬ 
cin. 

3. Section 145.4 Definitions of the 
terms * * * is amended by adding to 
paragraph (b) the following new sub- 
paragraph: 

(32) The term “microgram” applied 
to dactinomycin means the dactinomycin 
activity (potency) contained in 1.000 
microgram of the dactinomycin master 
standard when dried for 3 hours at 60° 
C. and a pressure of 5 millimeters or less. 

4. Title 21 is amended by adding 
thereto the following new part: 
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PART 148u—DACTINOMYCIN 

Sec. 

148u.l Dactinomycin. 

148u.2 Dactinomycin for injection. 

Authority: The provisions of this Part 
148u issued under sec. 507, 59 Stat. 463 as 
amended; 21 U.S.C. 357. 

§ 148u.l Dactinomycin. 

(a) Requirements for certification — 

(1) Standards of identity, strength, qual¬ 
ity, and purity. Dactinomycin is a 
bright-red crystalline compound that is 
so purified and dried that: 

(1) Its potency is not less than 900 
micrograms of dactinomycin per milli¬ 
gram, calculated on an anhydrous basis. 

(ii) It is sterile. 

(iii) It is pyrogen-free. 

(iv) Its LD 50 in mice is not less than 
0.65 and not more than 1.23 milligrams 
of dactinomycin per kilogram of body 
weight. 

(v) Its moisture content is not more 
than 15 percent. 

(vi) Its absorptivity at 445 m/i is not 
less than 0.95 and not more than 1.03 
times that of the dactinomycin working 
standard at the same wavelength. Its 
absorbance at 240 m/* is not less than 
1.3 and not more than 1.5 times its ab¬ 
sorbance at 445 m/i. 

(2) Labeling. It shall be labeled in 
accordance with the requirements of 
§ 148.3(b) of this chapter, and in addi¬ 
tion each package shall bear on its label 
the statement “Protect from light and 
excessive heat.” Its expiration date is 
12 months. 

(3) Request for certification; samples. 
In addition to the requirements of § 146.2 
of this chapter, each such request shall 
contain: 

(i) Results of tests and assays on the 
batch for potency, sterility, pyrogens, 
LD 50 , moisture, absorptivity, and crystal¬ 
linity. 

(ii) Samples required: 

(a) For all tests except sterility: 10 
packages, each containing approximately 
40 milligrams. 

(b) For sterility testing: 20 packages, 
each containing approximately 40 milli¬ 
grams. 

(4) Fees. $5.00 for each container in 
the sample submitted in accordance with 
subparagraph (3) (ii) (a) of this para¬ 
graph; $12.00 for all containers in the 
sample submitted for the initial sterility 
test, and $24.00 for all containers in the 
sample submitted for any repeat sterility 
test, in accordance with subparagraph 
(3)(ii)(b) of this paragraph. 

(b) Tests and methods of assay. 
Dactinomycin is toxic and corrosive. It 
must be handled with care in the labora¬ 
tory. Transfer all dry powders in a suit¬ 
able hood, while wearing rubber gloves. 
Avoid inhaling fine particles of the pow¬ 
der. Do not pipette by mouth. If any 
of the substance contacts the skin, wash 
copiously with soap and water. Dispose 
of all waste material by dilution with 
larger volumes of trisodium phosphate 
solution. 

1. Potency —(i) Cylinders . Use cylin¬ 
ders described in § 141a.l(a) of this 
chapter. 


(ii) Culture media. Use ingredients 
that conform to the standards of the 
U.S.P. or the N.F. 

(a) Make nutrient agar for carrying 
the test organism as follows: 


Peptone_ 6.0 gm. 

Pancreas digest of casein___ 4.0 gm. 

Yeast extract_ 3.0 gm. 

Beef extract_ 1.5 gm. 

MnSO ( H..O_ 300 mg. 

Dextrose"_ 1.0 gm. 

Agar - 15.0 gm. 

Distilled water q.s_ 1,000.0 ml. 

pH 6.5-6.6 after sterilization. 

(b) Make nutrient agar for the seed 
and base layers as follows: 

Beef extract_ 1.5 gm. 

Yeast extract_ 3.0 gm. 

Peptone_ 6.0 gm. 

Agar - t -15.0 gm. 

Distilled water q.s_ 1,000 ml. 

pH 7.8-8.0 after sterilization. 


In lieu of preparing the media from the 
individual ingredients specified in this 
subdivision, they may be made from a 
dehydrated mixture which, when recon¬ 
stituted with distilled water, has the 
same composition as such media. Minor 
modifications of the individual ingredi¬ 
ents specified in this subdivision are per¬ 
missible if the resulting media possess 
growth-promoting properties at least 
equal to the media described. 

(iii) Working standard. Dry a por¬ 
tion of the working standard for 3 hours 
at 60° C. and a pressure of 5 millimeters 
or less. Determine the dry weight and 
dissolve in sufficient methyl alcohol to 
give a concentration of 10 milligrams of 
dactinomycin per milliliter ,* add sufficient 
0.1M potassium phosphate buffer, pH 
8.0, to give a stock solution containing 
1,000 micrograms of dactinomycin per 
milliliter. 

(iv) Preparation of sample. Dissolve 
a portion of the sample to be tested in 
sufficient methyl alcohol to give a con¬ 
centration of 10 milligrams of dactino¬ 
mycin per milliliter; add sufficient O.llkf 
potassium phosphate buffer, pH 8.0, to 
give a stock solution containing 1,000 
micrograms of dactinomycin per milli¬ 
liter. Further dilute the sample stock 
solution in 0.1 M potassium phosphate 
buffer, pH 8.0, to the reference concen¬ 
tration of 1.0 microgram of dactino¬ 
mycin per milliliter (estimated). 

(v) Preparation of test organism 
(spore suspension ). The test organism 
is Bacillus subtilis (ATCC 6633). Main¬ 
tain the test organism on nutrient agar 
prepared as described in subdivision (ii) 
(a) of this subparagraph. Prepare a 
spore suspension by the following meth¬ 
od: Grow the organism for 5 days at 
37° C. in a Roux bottle of the nutrient 
agar prepared as described in subdivi¬ 
sion (ii) (a) of this subparagraph. Har¬ 
vest the growth with the aid of sterile 
distilled water and glass beads. Suspend 
the growth in 50 milliliters of sterile dis¬ 
tilled water, centrifuge and decant the 
supernatant liquid. Suspend the sedi¬ 
ment with sterile distilled water and 
heat-shock for 30 minutes at 70° C. 
Maintain the spore suspension at approx¬ 
imately 15° C. Determine by appropriate 
tests the quantity of spore suspension to 


be added to each 100 milliliters of agar 
for the seed layer that will give clear, 
sharp zones of inhibition. 

(vi) Preparation of the plates—{a) 
Base layer. Add 21 milliliters of melted 
nutrient agar described in subdivision 
(ii) (b) of this subparagraph to each 
Petri dish (20 millimeters x 100 milli¬ 
meters) and allow to harden on a level 
surface. 

(b) Seed layer. Melt nutrient agar 
described in subdivision (ii) (b) of this 
subparagraph. Accurately measure a 
sufficient quantity of the melted nutrient 
agar, cool to 48° C. and add the appro¬ 
priate quantity of the spore suspension 
prepared as described in subdivision (v) 
of this subparagraph. Swirl the inocu¬ 
lated nutrient agar to obtain a homo¬ 
geneous suspension, and add 4 milliliters 
to each of the plates containing the 21 
milliliters of uninoculated agar. Tilt the 
plates back and forth to spread the 
inoculated agar evenly and allow to 
harden on a level surface. 

(vii) Standard curve. Using the stock 
solution described in subdivision (iii) of 
this subparagraph, prepare the standard 
curve in 0.1 M potassium phosphate buf¬ 
fer, pH 8.0, to contain concentrations 
of 0.5, 0.71, 1.0, 1.41, and 2.0 micrograms 
of dactinomycin per milliliter. A total 
of 12 plates is used in the preparation 
of the standard curve, three plates for 
each solution except the 1.0 microgram 
per milliliter solution. The latter con¬ 
centration is used as the reference point 
and is included on each plate. On each 
of three plates fill three cylinders with 
the 1.0 microgram per milliliter standard 
and the alternate three cylinders with 
the concentration under test. Thus, there 
will be thirty-six 1-microgram determi¬ 
nations and 9 determinations for each of 
the other points on the curve. After the 
plates have incubated, determine the di¬ 
ameters of the zones of inhibition. Aver¬ 
age the diameters of the 1.0 microgram 
per milliliter concentration and the di¬ 
ameters of the concentration tested for 
each set of three plates, and average 
also all 36 readings of the 1.0 microgram 
per milliliter concentration. The aver¬ 
age of the 36 readings of the 1.0 nncro- 
gram per milliliter concentration is^tne 
correction point for the curve. Correc 
the average value obtained f° r eaC *j 
point to the figure it would be if the 
microgram per milliliter reading for tn 
set of three plates were the same as tn 
correction point. Thus, if in correc ' 
ing the 0.5 microgram concentration, 1 
average of the 36 diameters of the • 
microgram per milliliter concentrai 

is 16.5 millimeters and the average diam¬ 
eter of the 1.0 microgram per nulling 
concentration of this set of three pla 
is 16.3 millimeters, the correction is + ■ 
millimeter. If the average diameter " 
the 0.5 microgram per milliliter con 
tration of these same three pla 
15.9 millimeters, the corrected value 
then 16.1 millimeters. Plot these 
rected values, including the aver ^ illi . 
ameter of the 1.0 microgram pei 
liter concentration, on 2 -cycle se ® 
paper, using the concentration in 
grams per milliliter as the ordinate 
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logarithmic scale) and the diameter of 
the zone of inhibition as the abscissa. 
Draw the standard curve through these 
points, either by inspection or by use of 
the following equations: 

_ 3a-t-2b+c— e 
5 ’ 

3e + 2d+c—a 
H - B -. 

where: 

L = Calculated zone diameter for the low¬ 
est concentration of the standard 
curve. 

H —Calculated zone diameter for the high¬ 
est concentration of the standard 
curve. 

a, b, c, d, e— Corrected average values for 
the 0.5, 0.71, 1.0, 1.41, and 2.0 micro¬ 
grams per milliliter standard solu¬ 
tions, respectively. 

Plot the values obtained for L and H 
and connect with a straight line. 

(viii) Assay. Place six cylinders on 
the inoculated agar surface so that they 
are at approximately 60° intervals on 
a 2.8-centimeter radius. Use three 
plates for each sample. Fill three 
cylinders on each plate with the 1.0 
microgram per milliliter standard solu¬ 
tion and three cylinders with the 1.0 
microgram per milliliter (estimated) 
sample solution, alternating standard 
and sample. Incubate the plates for 16 
to 18 hours at 37° C. and measure the 
diameter of each zone of inhibition. 

(ix) Estimation of potency. Average 
the zone diameters of the standard and 
average the zone diameters of the sam¬ 
ple on the three plates used. If the 
sample gives a larger average zone size 
than the average of the standard, add 
the difference between them to the 1.0- 
microgram zone size of the standard 
curve. If the average sample value is 
lower than the standard value, subtract 
the difference between them from the 
1.0-microgram value on the curve. From 
the curve, read the potencies corre¬ 
sponding to these corrected values of 
zone sizes. 

(2) Sterility. Proceed as directed in 
§ 141.2 of this chapter, using the method 
described in paragraph (e) (1) of that 
section, except use 40 milligrams in lieu 
of 300 milligrams. 

(3) Pyrogens. Proceed as directed in 
s 141a.3 of this chapter, except adminis¬ 


ter as a test dose 1 milliliter per kilogram 
of a pyrogen-free distilled water solution 
containing 0.2 milligram of dactinomycin 
per milliliter. 

(4) LD S 9 1 —(i) Sample solution . Pre¬ 
pare a solution containing 50 micrograms 
of dactinomycin per milliliter by dissolv¬ 
ing an appropriate quantity of the sam¬ 
ple in sufficient sterile distilled water. 
If the sample does not dissolve immedi¬ 
ately, place it in an ice water bath or a 
refrigerator for 1 to 2 hours, and then 
allow to reach room temperature before 
use. 

(ii) Procedure. Select 70 female mice 
weighing between 18 and 20 grams. In¬ 
dividually identify and weigh them to 
the nearest 0.1 gram. Use 10 mice at 
each of the following dose levels: 9.6, 
11.52, 13.9, 16.7, 20.0, 24.0, and 28.8 milli¬ 
liters of sample solution per kilogram 
of body weight. Calculate the volume 
of solution to be given to each mouse and 
administer the appropriate volume intra¬ 
venously at the rate of 0.5 milliliter per 
minute. Observe the mice daily for 14 
days and record any signs of drug toxicity 
and times of death. Estimate the LD 5 «. 
and its 95 percent confidence limits by 
the method of Carrol S. Weil, published 
in Biometrics, volume 8, pages 249-263 
(1952). 

(5) Moisture. Proceed as directed in 
§ 141a.5(a) of this chapter. 

(6) Absorptivity —(i) Procedure. Ac¬ 
curately weigh approximately 15 milli¬ 
grams of the sample and 15 milligrams 
of the working standard. Transfer each 
weighing to separate 100-milliliter volu¬ 
metric flasks. Dissolve the material and 
bring to volume with spectrophotomet- 
ric-grade methyl alcohol. Mix well. 
Pipette 5.0 milliliters of each solution 
into separate 25-milliliter volumetric 
flasks, dilute to volume with spectropho- 
tometric-grade methyl alcohol. Mix 
well. Using a suitable spectrophotom¬ 
eter and 1-centimeter absorption cells, 
determine the absorbance of the sample 
solution at the 240 m/* and at the 445 m/i 
absorption peaks (the exact position of 
the peaks should be determined for the 
particular instrument used). Determine 
the absorbance of the standard solution 
at the 445 m fi absorption peak. 


(ii) Calculations. 


(a) Absorptivity at 445 mii = 


(A 2 ) (milligrams of standard) (1-0.01 M w ) (potency of the 
standard in micrograms per milligram) 

(A 3 ) (milligrams of sample) (1-0.01 M s ) (1,000) 


(b) Ratio for the absorbances of the 
m Ple at 240 m/i and 445 m/i= 

A i 

V 

Where: 


i — absorbance at 240 m/i for the sample. 
^ 2 —absorbance at 445 m/i for the sample. 
3— absorbance at 445 m/i for the standard. 
w~ percent moisture in the working 
standard. 

s —percent moisture in the sample. 


cl J Crystallinity. Mount a few parti- 
PYam- the sam P le in mineral oil and 
srJr me by means of a polarizing micro- 
nrmT‘ The P ar ticles reveal the phe- 
DfKi+ e - na of biref rtngence and extinction 
stage° nS ° n revolvin S the microscope 


§ 148u.2 Dactinomycin for injection. 

(a) Requirements for certification — 

(1) Standards of identity, strength, 
quality, and purity. Dactinomycin for 
injection is a dry mixture of dactino¬ 
mycin and mannitol. Each container 
contains 0.5 milligram of dactinomycin. 
It is sterile. It is nonpyrogenic. The 
LDso in mice is between 0.65 and 1.23 
milligrams of dactinomycin per kilogram. 
Its moisture content is not more than 
4.0 percent. Its pH is not less than 5.5 
and not more than 7.0. The crystalline 


1 The term “LD&o” refers to the dosage of 
the drug that should be expected to kill 50 
percent of the animals that receive the drug. 


dactinomycin used conforms to the 
standards prescribed by § 148u.l(a) (1) 
(i), (v), and (vi). Each other ingre¬ 
dient used, if its name is recognized by 
the U.S.P. or N.F., conforms to the stand¬ 
ards prescribed therefor by such official 
compendium. 

(2) Labeling. It shall be labeled in 
accordance with the requirements of 
§ 148.3 of this chapter, and in addition 
each package shall bear on its label or 
labeling, as hereinafter indicated, the 
following: 

(i) On the outside wrapper or con¬ 
tainer the statement “Protect from light 
and excessive heat.” 

(ii) On the outside wrapper or con¬ 
tainer and the immediate container the 
statement “For hospitalized patients 
only.” 

Its expiration date is 12 months. 

(3) Request for certification; samples. 
In addition to the requirements of 
§ 148.4 of this chapter, each such re¬ 
quest shall contain: 

(1) Results of tests and assays on: 

(a) The dectinomycin used in making 
the batch: For potency, moisture, ab¬ 
sorptivity, and crystallinity. 

(b) The batch: For microbiological 
potency, spectrophotometric potency, 
sterility, pyrogens, LD50, moisture, and 
pH. 

(ii) Samples required: 

(a) The dactinomycin used in making 
the batch: 10 containers each containing 
not less than 40 milligrams. 

(b) The batch: 

U) For all tests except sterility: A 
minimum of 20 immediate containers. 

(2) For sterility testing: 20 immedi¬ 
ate containers. 

(c) In case of an initial request for 
certification, each other ingredient used 
in making the batch: One container of 
each consisting of not less than 5 grams. 

(4) Fees. $4.00 for each container in 
the samples submitted in accordance 
with subparagraph (3) (ii) (a), (b), and 

(c) of this paragraph; $12.00 for all con¬ 
tainers in the sample submitted for the 
initial sterility test, and $24.00 for all 
containers in the sample submitted for 
the first repeat sterility test, in accord¬ 
ance with subparagraph/(3) (ii) (b) (2) 
of this paragraph. 

(b) Tests and methods of assay. Dac¬ 
tinomycin is toxic and corrosive. It must 
be handled with care in the laboratory. 
Transfer all dry powders in a suitable 
hood while wearing rubber gloves. Avoid 
inhaling fine particles of the powder. Do 
not pipette by mouth. If any of the sub¬ 
stance contacts the skin, wash copiously 
with soap and water. Dispose of all 
waste material by dilution with large 
volumes of trisodium phosphate solution. 

(1) Potency —(i) Microbiological as¬ 
say. Reconstitute the sample as directed 
in the labeling. Using a suitable syringe, 
withdraw the entire contents and dilute 
in O.lAf potassium phosphate buffer, pH 
8.0, to a concentration of 1.0 microgram 
of dactinomycin per milliliter (esti¬ 
mated). Proceed as directed in § 148u.l 
(b)(1). 

(ii) Spectrophotometric assay —(a) 
Preparation of standard solution. Ac¬ 
curately weigh approximately 15 milli¬ 
grams of the working standard and 


No. 240—Pt. I- 2 
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transfer to a 100-milliliter volumetric 
flask. Dissolve the standard and bring 
to volume with spectrophotometric-grade 
methyl alcohol. Mix well. Pipette 5.0 
milliliters into a 25-milliliter volumetric 
flask and dilute to volume with spectro¬ 
photometric-grade methyl alcohol. 

(b) Preparation of sample solution. 
Prepare a sample solution by washing 
the contents of a container into a 25- 


milliliter volumetric flask and diluting to 
volume with spectrophotometric-grade 
methyl alcohol. Obtain a clear solution 
by decanting or filtering off any undis¬ 
solved mannitol. 

(c) Procedure. Determine the ab¬ 
sorbance of the sample and standard 
solution at the 445 mp absorption peak 
as directed in § 148u.l(b) (6) (i). 

(d) Calculation. 


Milligrams of dactinomycin per container= 


(Ai) (milligrams of standard weighed) (potency 
of standard in micrograms per milligram) 

(A 2 ) (20) (1,000) 


where: 

A x = absorbance of the sample solution at 
445 m/i. 

A 2 — absorbance of the standard solution 
at 445 m/i. 

Its content of dactinomycin is satisfac¬ 
tory if it is not less than 90 percent and 
not more than 120 percent of the num¬ 
ber of milligrams of dactinomycin that 
it is represented to contain. 

(2) Sterility. Proceed as directed in 
§ 141.2 of this chapter, using the method 
described in paragraph (e) (1) of that 
section, except use the entire contents of 
each of the immediate containers tested. 

(3) Pyrogens. Reconstitute as di¬ 
rected in the labeling, and proceed as 
directed in § 148u.l(b) (3). 

(4) LD 50 . Reconstitute five immediate 
containers as directed in the labeling, and 
pool the contents. Further dilute the 
solution with sterile distilled water to 
obtain a concentration of 50 micrograms 
of dactinomycin per milliliter, and pro¬ 
ceed as directed in § 148u.l(b) (4). 

(5) Moisture. Proceed as directed in 
§ 141a.5(a) of this chapter. 

(6) pH. Reconstitute as directed in 
the labeling and proceed as directed in 
§ 141a.5(b) of this chapter. 

[F.R. Doc. 64-12652; Filed, Dec. 9, 1964; 
8: 47 a.m.] 

Title 31—MONEY AND 
FINANCE: TREASURY 

Chapter II—Fiscal Service, Depart¬ 
ment of the Treasury 

SUBCHAPTER B—BUREAU OF THE 
PUBLIC DEBT 

PART 328—RESTRICTIVE ENDORSE¬ 
MENTS OF BEARER SECURITIES 

On September 2C, 1964, a notice of pro¬ 
posed rule making was published in the 
Federal Register (29 F.R. 13389) with 
respect to Department Circular No. 853 
(31 CFR Part 328). After consideration 
of such relevant matter as was presented 
by interested parties, the revision of the 
regulations as proposed was adopted on 
December 4, 1964, except that §§ 328.1, 
328.3, 328.5, and 328.8 were changed to 
permit the application of these regula¬ 
tions to United States bearer securities 
presented by or through banks for re¬ 
demption at par in payment of Federal 
estate taxes. A minor editorial change 
was made in § 328.2. 


As finally adopted. Part 328 reads as 
set forth below. 

[seal] John K. Carlock, 

Fiscal Assistant Secretary. 

Sec. 

328.1 Scope of regulations. 

328.2 Definitions. 

328.3 Authorization for restrictive endorse¬ 

ments. 

328.4 Effect of restrictive endorsements. 

328.5 Forms of endorsement. 

328.6 Requirements for endorsement. 

328.7 Shipment of securities. 

328.8 Loss, theft or destruction of securities 

bearing restrictive endorsements. 

328.9 Miscellaneous. 

Authority: The provisions of this Part 
328 issued under R.S. 161, as amended (5 
U.S.C. 22); Second Liberty Bond Act, as 
amended (31 U.S.C. 752, 753, 754, 754b). 

Source: Department Circular No. 853, 
dated October 5, 1949, is hereby amended and 
issued as Department Circular No. 853, Re¬ 
vised. 

§ 328.1 Scope of regulations. 

The regulations of this part are ap¬ 
plicable only to United States bearer 
securities 1 presented (a) by or through 
banks for payment at or after their 
maturity or call date, or in exchange for 
any securities under any exchange offer¬ 
ing, (b) by or through banks at any 
time prior to their maturity or call date 
for redemption at par and application of 
the proceeds in payment of Federal estate 
taxes, provided said securities by the 
terms of their issue are eligible for such 
redemption, and (c) by District Direc¬ 
tors, Internal Revenue Service, for re¬ 
demption, with the proceeds to be ap¬ 
plied to payment of taxes (other than 
securities presented under (b) above). 
These regulations do not apply to bearer 
securities presented for any other trans¬ 
action, or to registered securities as¬ 
signed in blank, or to bearer, or so as¬ 
signed as to become, in effect, payable to 
bearer. 

§ 328.2 Definitions. 

Certain words and terms, as used in 
these regulations, are defined as fol¬ 
lows: 


1 These regulations may also apply to se¬ 
curities issued by certain agencies of the 
United States and the former government of 
Puerto Rico for which the Treasury Depart¬ 
ment of the United States acts as transfer 
agency, provided the issuing authorities for 
such securities have adopted by appropri¬ 
ate regulations the provisions of this cir¬ 
cular. 


(a) “Banks” refer to, and include, in¬ 
corporated banks (i.e., banks doing a gen¬ 
eral commercial banking business), in¬ 
corporated trust companies (i.e., trust 
companies doing either a general bank¬ 
ing business or general trust business), 
and savings banks (whether or not 
mutual). 

(b) “Bearer securities” or “securities” 
are those which are payable on their face 
to “bearer,” the ownership of which is 
not recorded. They include “Treasury 
bonds,” “Treasury notes,” “Treasury 
certificates of indebtedness,” and “Treas¬ 
ury bills.” 

§ 328.3 Authorization for restrictive en¬ 
dorsements. 


(a) By banks. Banks are authorized, 
under the conditions and in the form 
hereinafter provided, to place restric¬ 
tive endorsements upon the face of 
bearer securities owned by themselves or 
their customers for the purpose of pres¬ 
entation to Federal Reserve Banks or 
Branches, or to the Treasurer of the 
United States, as follows: 

(1) For payment or redemption: At 
any time within one calendar month 
prior to their maturity date, or the date 
on which they become payable pursuant 
to a call for redemption, or at any time 
after their maturity or call date; 

(2) For exchange: During any period 
for their presentation pursuant to an ex¬ 
change offering; and 

(3) For redemption at par in payment 
of Federal estate taxes (only eligible se¬ 
curities) : At any time prior to their 
maturity or call redemption date. 

(b) By District Directors , Internal 
Revenue Service. District Directors, In¬ 
ternal Revenue Service, are authorized, 
under the conditions and in the form 
hereinafter provided, to place restrictive 
endorsements upon the face of bearer 
securities for the purpose of presenta¬ 
tion to Federal Reserve Banks or 
Branches, or to the Treasurer of the 
United States, for redemption and appli¬ 
cation of the proceeds in payment 01 
taxes (other than securities presented for 
redemption at par and application of the 
proceeds in payment of Federal estate 
taxes) 

(c) Instructions from Federal Reserve 
Banks. Federal Reserve Banks will in¬ 
form eligible banks and District Direc¬ 
tors of the Internal Revenue Service in 
their respective districts as to the pro¬ 
cedure to be followed under the autn ?t“ 
ity granted by these regulations. 
bank or District Director should impn 
restrictive endorsements on secunt 
until such information is received n° 
the Federal Reserve Banks. 

§ 328.4 Effect of restrictive endorse- 
menls. 

Bearer securities bearing ^trictive 
endorsements as herein provided 
thereafter be nonnegotiable and P -y 
ment, redemption, or exchange wi 
made only as provided in such enao 
ments. 


§ 328.5 Forms of endorsement. 

(a) When presented by 
For navment or exchange. The end 
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ment placed on a bearer security pre¬ 
sented for payment or exchange by a 
bank should be in the following form: 

For presentation to the Federal Reserve 

Bank of _, Fiscal Agent of the 

United States, for redemption or in exchange 
for securities of a new issue, in accordance 
with written instructions submitted by 


(Insert name of presenting bank) 

ABA No_ 

(2) For redemption at par. The en¬ 
dorsement placed on a bearer security 
presented for redemption at par in pay¬ 
ment of Federal estate taxes should be 
in the following form: 

For presentation to the Federal Reserve 

Bank of __ Fiscal Agent of the 

United States, for redemption at par in pay¬ 
ment of Federal estate taxes, in accordance 
with written instructions submitted by 


(Insert name of presenting bank) 

ABA No_ 

(b) When presented by District Direc¬ 
tors, Internal Revenue Service. The en¬ 
dorsement placed on a bearer security 
by a District Director, Internal Revenue 
Service, should be in the following form: 

For presentation to the Federal Reserve 

Bank of _ ___, Fiscal Agent of the 

United States, for redemption, the proceeds 
to be credited to the account of the Dis¬ 
trict Director, Internal Revenue Service at 
-, for credit on the Federal 


(Income, gift or other) 
taxes due from_ 


(Name and address) 


§ 328.6 Requirements for endorsement. 

(a) On bearer securities. The en¬ 
dorsement must be imprinted in the left- 
hand portion of the face of each security 
with the first line thereof parallel to the 
left edge of the security and in such 
manner as to be clearly legible and in 
such position that it will not obscure the 
serial number, series designation or other 
identifying data, and cover the smallest 
Possible portion of the text on the face 
of the security. The dimensions of the 
endorsement should be approximately 
four inches in width and one and one- 
half inches in height, and must be im¬ 
printed by stamp or plate of such char¬ 
acter, with a carbon pigment ink, and by 
such means, as will render the endorse¬ 
ment substantially ineradicable. In 
cases where the endorsement is being 
made by a bank, immediately below and 
as part of the endorsement the ABA code 
number of the presenting bank must be 
? er ^eated in figures approximately one- 
ourth to one-half inch in height. The 
Perforations should be placed as nearly 
s possible beneath the endorsement 
without obliterating any of the identify- 
„ 5 da i a ’ The nam e of the Federal Re- 
^t Bank of the district must appear 
nrinK Plate or stam P used for the im- 
^. ng °* the endorsement, and pres- 
th* appropriate branch of 

ormovi eral Reser ve Bank named will be 
Ww ered as Presentation to the bank, 
thp hp secur ities are to be presented to 
wnrdo r f«?f! lrer of Un ited States, the 
shnniH , Treas urer of the United States” 
erai "p be used in lieu the words “Fed- 

f Ve Bank ° f —-_Fiscal 

of the United States.” No sub¬ 


sequent endorsement will be permitted 
and no other form of endorsement may 
be made. 

(b) On coupons. Unmatured coupons 
attached to restrictively endorsed se¬ 
curities should be cancelled by imprint¬ 
ing the prescribed endorsement in such 
manner that a substantial portion of the 
endorsement will appear on each such 
coupon. Where such endorsements are 
made by a bank, its ABA code number 
should not be perforated on the coupons. 
If any such coupons are missing, deduc¬ 
tion of their face amount will be made in 
cases of redemption, and in cases of ex¬ 
change, remittance equal to the face 
amount of the missing coupons must ac¬ 
company the securities. All matured 
coupons, including coupons which will 
mature on or before the date of redemp¬ 
tion or exchange (except as otherwise 
specifically provided in an announcement 
of an exchange offering), should be de¬ 
tached from securities upon which re¬ 
strictive endorsements are to be im¬ 
printed. 

§ 328.7 Shipment of securities. 

Securities bearing restrictive endorse¬ 
ments may be shipped, at the risk and 
expense of the shipper, by registered 
mail, messenger, armored car service, 
or express to the Federal Reserve Bank 
of the district in which the presenting 
bank or District Director, Internal Rev¬ 
enue Service, is located, or to the ap¬ 
propriate branch of such Federal Re¬ 
serve Bank. Shipments to the Treasurer 
of the United States, Washington, D.C., 
should be made by messenger or ar¬ 
mored car. 

§ 328.8 Loss, theft or destruction of se¬ 
curities bearing restrictive endorse¬ 
ments. 

(a) General. Relief will be provided 
on account of securities bearing restric¬ 
tive endorsements proved to have been 
lost, stolen, or destroyed, upon the own¬ 
er’s application, in the same manner as 
registered securities which have not been 
assigned. (See Subpart N of the cur¬ 
rent revision of Department Circular No. 
300, the general regulations with respect 
to United States securities.) Except for 
bearer securities submitted for redemp¬ 
tion at par in payment of Federal estate 
taxes, a bank will be considered the 
owner of securities handled on behalf of 
customers unless it otherwise requests. 
The application for relief (Form PD 
2211 ) and instructions will be furnished 
by the Federal Reserve Banks. 

(b) Bond of indemnity. Where securi¬ 
ties bearing restrictive endorsements 
shipped by a bank have been lost, stolen, 
or destroyed, a bond of indemnity with 
surety satisfactory to the Secretary of 
the Treasury will be required from the 
owner. If such bond is executed by a 
bank or other corporation, the execution 
must be authorized by general or special 
resolution of the board of directors, or 
other body exercising similar functions 
under its bylaws. Ordinarily, no surety 
will be required on a bond executed by a 
presenting bank. The Secretary of the 
Treasury reserves the right, however, to 
require a surety in any case in which he 
considers such action necessary for the 
protection of the United States. 


§ 328.9 Miscellaneous. 

The provisions of this circular are sub¬ 
ject to the current revision of Depart¬ 
ment Circular No. 300. The Secretary 
of the Treasury reserves the right at any 
time to amend, supplement, or withdraw 
any or all of the provisions of these 
regulations. 

[seal] John K. Carlock, 

Fiscal Assistant Secretary. 

[F.R. Doc. 64-12635; Filed, Dec. 9, 1964; 

8:45 a.m.l 


Title 42—PUBLIC HEALTH 

Chapter I—Public Health Service, De¬ 
partment of Health, Education, and 

Welfare 

SUBCHAPTER D—GRANTS 

PART 51—GRANTS TO STATES FOR 
PUBLIC HEALTH SERVICES 

PART 55—GRANTS FOR WATER 
POLLUTION CONTROL 

Payments to States and Cooperating 
and Interstate Agencies 

Notice of proposed rule making, public 
rule making procedures and delay in 
effective date have been omitted as un¬ 
necessary in the issuance of the following 
amendments to Part 51 and to Part 55 
which relate solely to grants. 

Pursuant to section 314 (j) of the Pub¬ 
lic Health Service Act, as amended (58 
Stat. 695, 42 U.S.C. 246(j)), the amend¬ 
ment of Part 51 is made after consulta¬ 
tion with, and with the agreement of, a 
conference of the State health authori¬ 
ties and, with respect to grants for 
mental health, the State mental health 
authorities. 

The purpose of the amendments is to 
provide for payments to States and co¬ 
operating agencies pursuant to section 
314 of the Public Health Service Act, as 
amended, and to States and interstate 
agencies pursuant to section 5 of the Fed¬ 
eral Water Pollution Control Act, as 
amended (70 Stat. 499, 33 U.S.C. 466d), 
on a periodic rather than a quarterly 
basis. 

Effective July 1,1964: 

1. Paragraph (d) of § 51.8 is amended 
to read as follows: 

§ 51.8 Payments to States; to cooperat¬ 
ing agencies. 

***** 

(d) Subject to the foregoing limita¬ 
tions, payments shall be made as follows: 

(1) Payments shall be made pe¬ 
riodically and shall be based upon an 
application for funds showing the esti¬ 
mated requirements or actual expendi¬ 
tures for the period covered by the ap¬ 
plication for funds and the estimated or 
actual unencumbered balance of the 
respective fund in the State’s Treasury 
(or, with respect to the heart disease 
control program, in the Treasury of the 
cooperating agency) at the beginning 
of the period for which payment is to 
be made. 

(2) Payment for the first six months 
of the fiscal year for each grant pro- 
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gram shall not be more than the allot¬ 
ment for the six-month period less the 
unencumbered balance of program 
funds in the State (or cooperating 
agency) treasury at the end of the prior 
fiscal year^ 

(3) Payments from allotments shall 
not be certified unless an application 
for payment and all required reports 
and documents have been received. 

(4) Supplemental payment in any 
payment period may be certified upon 
submission of an application therefor 
accompanied by satisfactory justifica¬ 
tion. 

(Sec. 215, 58 Stat. 690, as amended; 42 U.S.C. 
216. Interpret or apply sec. 314, 58 Stat. 
693, as amended; 42 U.S.C. 246) 

2. Paragraph (b) of § 55.6 is amended 
to read as follows: 

§ 55.6 Payments to States and interstate 
agencies. 

***** 

(b) Subject to the foregoing limita¬ 
tions, payments to States arid interstate 
agencies shall be made as follows: 

(1) Payments shall be made period¬ 
ically and shall be based upon an appli¬ 
cation for funds showing the estimated 
requirements for the period covered by 
the application for funds. Such pay¬ 
ments shall be decreased or increased 
by the amount that prior payments ex¬ 
ceed or are less than the Federal share 
of the total expenditures for the pro¬ 
gram. 

(2) Payments shall not be certified 
unless an application for payments and 
all plans, reports, and documents re¬ 
quired by this part have been received. 

(3) Supplemental payment in any 
payment period may be certified upon 
submission of an application therefor 
accompanied by satisfactory justifica¬ 
tion. 

(Sec. 10, 70 Stat. 506; 33 U.S.C. 466i. In¬ 
terpret or apply sec. 5, 70 Stat. 500; 33 U.S.C. 
466d) 

Dated: November 18, 1964. 

[seal] Luther L. Terry, 

Surgeon General. 

Approved: December 3, 1964. 

Anthony J. Celebrezze, 

Secretary. 

[F.R. Doc. 64-12659; Filed, Dec. 9, 1964; 
8:48 a.m.] 

Title 47—TELECOMMUNICATION 

Chapter I—Federal Communications 
Commission 

[Docket No. 15256; FCC 64-1116] 

PART 73—RADIO BROADCAST 
SERVICES 

FM Broadcast Stations, Table of 
Assignments 

In the matter of amendment of 
§ 73.202, Table of Assignments, FM 
Broadcast Stations (San Diego, Calif.; 
Jamestown, N.Y.; Newton and Franklin, 
N.J.; Colorado Springs, Colo.; Toccoa, 
Ga., and Easley, S.C.; Menomonee Falls, 
Green Bay, Neenah-Menasha, Milwau¬ 


kee, and New Berlin, Wis.; St. Louis Park 
and Minneapolis, Minn.; Radford and 
Blacksburg, Va.; Fairhope and Mobile, 
Ala.; Berkeley Springs, W. Va., and 
Frostburg, Md.; Nantucket, Mass.; Wal¬ 
lace, Idaho; Crestview, Fla.; Missoula, 
Mont.; Spencer, Iowa; Sanford, Winter 
Park, and Windermere, Fla.; Houston 
and Senatobia, Miss.; Jacksonville, Fla.; 
Huntington, W. Va.); Docket No. 15256, 
RM-484, RM-521, RM-488, RM-523, 

RM-491, RM-526, RM-492, RM-527, 

RM-500, RM-528, RM-501, RM-529, 

RM-503, RM-531, RM-507, RM-536, 

RM-508, RM-537, RM-513, RM-541. 

Memorandum Opinion and Order. 1. 
In the Report and Order in this proceed¬ 
ing (FCC 64-515, released June 8, 1964) 
the Commission adopted its proposal to 
substitute a wide-area Class C channel, 
231, for Channel 228A at Houston, Mis¬ 
sissippi, and to make the concomitant 
substitution of Channel 224A for 232A 
at Senatobia, Mississippi required by 
this move. This proposal (RM-536) 
was originally advanced by WCPC 
Broadcasting Company, licensee of an 
AM station at Houston. In arriving at 
this decision, we rejected two counter¬ 
proposals advanced by Pickens County 
Broadcasting Company, Inc. (Pickens) 
licensee of AM Station WRAG, Carroll¬ 
ton, Alabama, which would have sub¬ 
stituted Class C channels for Class A 
channels both at Houston and at Carroll¬ 
ton, by making other changes in FM as¬ 
signments in the area. In a petition 
timely filed Pickens asks reconsideration 
of our decision and adoption of one or 
the other of its alternative counterpro¬ 
posals. WCPC Broadcasting Company 
opposes the petition unless it can be as¬ 
sured that a Class C assignment will be 
available at Houston and a Class A at 
Senatobia. Pickens’ alternatives are as 
follows: 


Alternative 1 


City 

Add 

Delete 

Houston, Miss_ 

227 
237A 
231 
228A 

228A 
228A 
292A 
232A 

Corinth, Miss_ 

Carrollton, Ala- _ ___ _ 

Butler, Ala _ _ 



Alternative 2 


Houston, Miss..... 

231 

228A, 

Senatobia, Miss... _ 

224 A 

232A 

Carrollton, Ala_ _ 

300 

292A 

Birmingham, Ala_ 


299 




Consideration of alternative 2. 2. 
Pickens’ second alternative would involve 
deletion of one of Birmingham’s Class 
C channels, as we pointed out in the 
Report and Order, leaving it with only 
two unoccupied frequencies. Pickens 
implies that we erred in failing to note 
the assignment of seven channels to the 
city—two more than the minimum num¬ 
ber which we set forth in our 1962 cri¬ 
teria for cities of Birmingham’s size— 
and five operating FM stations. Its con¬ 
tention must be rejected. The Commis¬ 
sion is of the view that it is not in the 
public interest to delete one of Birming¬ 
ham’s seven wide-coverage channels, 
considering that city’s size (340,887, 1960 
U.S. Census) and importance, in order to 
provide Carrollton, a community of 894 


persons, with a wide-coverage channel 
rather than a Class A channel. We ad¬ 
here to our previous decision. 

Consideration of alternative 1. 3. 
Pickens’ first alternative would provide 
a Class C channel for Carrollton by as¬ 
signing a different Class C channel (227) 
to Houston, and substituting Class A’s 
for other Class A’s at Corinth, Miss, and 
Butler, Ala. (None of present or pro¬ 
posed channels is occupied or applied 
for.) In asking us to reconsider our 
denial of this proposal, Pickens urges 
several points: 

(a) The shift in Class A channels at 
Senatobia (224A for 232A), which we 
made to accommodate the Houston Class 
C assignment, is inefficient, since if 224A 
were not assigned to Senatobia it could 
be used at two other places in this general 
area, Holly Springs, Miss, and Marianna, 
Ark., both without assignments and both 
with between 5,000 and 6,000 persons, 
larger than Senatobia. 

(b) With respect to use of Channel 
237A as a Class A replacement at Corinth 
(part of the Pickens plant), we stated in 
the Report and Order that this would 
preclude its use to meet the future needs 
of other communities in the area, “such 
as Holly Springs * * Pickens points 
out that if not used at Corinth Channel 
23 7A could be used only in a relatively 
small area, containing four communities 
of which only two, Holly Springs and 
Selmer, Tenn. (population 1,897) have 
more than 500 persons. It is pointed out 
that other channels could be assigned 
to both of these places if needed. Other 
similar matters are mentioned below in 
paragraph 3. 

(c) While with 894 persons Carroll¬ 
ton is smaller than Houston (2,577), 
where we made a Class C assignment, 
its county (Pickens) is larger than that 
of Houston (about 22,000 compared to 
17,000), and some 8 miles from the pro¬ 
posed site is the larger community of 
Aliceville (3,194) J 

(d) In making the Class C assignment 
to Houston, we noted that that com¬ 
munity is far from any metropolitan 
area or large city. Pickens asserts that 
Carrollton is similarly situated. The 
facts as to approximate distance from 
sizable cities and wide-area FM as¬ 
signments are as follows: Houston is 
30 miles from Tupelo (17,000, one Class 
C assignment), 45 miles from Columbus 
(25,000, one Class A assignment), 95 
miles from Tuscaloosa, Alabama ( 63,- 
000, one Class C and one Class A assign¬ 
ment) , and about 100 miles from Merid¬ 
ian (49,000, two Class C assignments) 
and from Memphis (498,000 six Class 
C assignments). Carrollton is 25 miles 
from Columbus, 30 miles from Tusca- 
loosa, 70 miles from Meridian, and 75 
miles from Birmingham (344,000, seven 
Class C assignments). 


1 All population figures herein are 19 
Census figures. Both Carrollton and Ho - 
ton are county seats, and in each case t 
daytime-only AM station in the commum >• 
owned by the party seeking the Class C 
assignment, is the only broadcast fa . cl J 
in the county. The FM channel asslg The 
is also the only one in each county, 
only newspaper in Pickens County is P 
lished at Carrollton. 
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(e) We mentioned in the Report and 
Order that because of the wide adjacent 
channel spacings in this area, an FM 
station on a Class A channel at Carroll¬ 
ton would have a service area wide 
enough to serve its community and sur¬ 
rounding area adequately. Pickens 
asserts that there is no assurance that 
future FM channel shifts will not limit 
it to its 1 mv/m contour. 

(f) Pickens again refers to the “white 
area” it would cover with a Class C as 
compared to a Class A assignment—it is 
asserted that an additional 26,674 per¬ 
sons and 1,205 square miles would re¬ 
ceive a first aural service nighttime, 
many of whom receive no daytime FM 
service. However, this showing is based 
on use of 1 mv/m contours, whereas, 
particularly in rural areas such as those 
involved here, our rules state that 50 
uv/m signals may provide service. 2 

3. In connection with our review of 
Pickens’ engineering showing on petition 
for reconsideration we have also exam¬ 
ined its earlier showing (in reply com¬ 
ments) purporting to show the slight 
restrictions which assignment of Chan¬ 
nel 231 at Carrollton would place on 
other use of it and adjacent channels in 
this general area, beyond that now ex¬ 
isting. Use of 231 at Carrollton would 
preclude use elsewhere in the area except 
under the “25 mile rule.” The four 
adjacent Class C channels would not be 
affected since their use in this region is 
already precluded, either by assignments 
in other communities not mentioned 
here or (in the case of Channel 230) by 
such other assignments plus any assign¬ 
ment which has been made or proposed 
for Houston (228A, 231, or 227). As to 
the adjacent Class A channels (228A and 
232A) the situation is as follows: 

(a) Channel 228A presently could be 
used in a small area in western Alabama 
containing (as the only community of any 
size therein) York, population 2,932, 
with no present assignment. Use of 231 
at Carrollton would preclude this, both 
directly and by requiring use of 228A as 
a replacement at Butler. 

(b) Channel 232A is now assigned to 
Sutler, and any further use in the area 
js precluded by this and by the Houston 
231 assignment. Assignment of 231 to 
Carrollton would preclude use of 232A 
in the area, including Butler, and there¬ 
fore Pickens proposes substitution of 
228A there. 

, 3 4 j ^ ave mentioned before our gen- 
e ral principle of reserving the assignment 
or wide-coverage Class B and Class C FM 
channels for the larger communities, with 
smaller places to have more limited Class 
A assignments. In making the Houston 
assignment now under reconsideration 
we noted one exception—where the com¬ 
munity in question is relatively far re¬ 


moved from any metropolitan area or 
large city. We found that to be the case 
with Houston. This is also true in the 
case of Carrollton since the nearest city 
with a Class C assignment is Tuscaloosa, 
about 30 miles distant. 

5. On reconsideration we are convinced 
that Carrollton merits the assignment 
of a Class C channel since such an as¬ 
signment would serve a large rural area 
and a sparsely settled population. While 
Carrollton itself is a rather small com¬ 
munity, it is the county seat and loca¬ 
tion of the county’s newspaper. More¬ 
over, within the county and nearby there 
is a community, (Aliceville), population 
3,194, where the channel could be used 
under the “25-mile rule.” In addition, 
the assignment of Channel 231 to Car¬ 
rollton, with the other required changes 
needed to make this assignment feasible 
and without depriving Houston of a 
Class C assignment, would have addi¬ 
tional merit in that it would make more 
efficient use of the assignments in 
question. 

6 . Authority for the rule amendments 
adopted herein is contained in sections 
4(i), 303(r) and 307(b) of the Commu¬ 
nications Act of 1934, as amended. 

7. In view of the foregoing: It is or¬ 
dered, That effective January 11, 1965, 
the Table of Assignments contained in 
§ 73.202 of the Commission’s rules and 
regulations is amended, with respect to 
the communities named, to read as 
follows: 


City: Channel no. 

Butler, Alabama_ 228A 

Carrollton, Alabama_231 

Corinth, Mississippi_ 237A 

Houston, Mississippi_227 

Senatobia, Mississippi__ 232A 


8 . It is further ordered, That this pro¬ 
ceeding is terminated. 

(Sec. 4, 48 Stat. 1066, as amended; 47 U.S.C. 
164. Interpret or apply secs. 303, 307, 48 
Stat. 1082, 1083; 47 U.S.C. 303, 307) 

Adopted: December 2, 1964. 

Released: December 7,1964. 

Federal Communications 
Commission, 15 
[seal] Ben F. Waple, 

Secretary. 

[F.R. Doc. 64-12668; Filed, Dec. 9, 1964; 
8:49 a.m.] 

Title 50—WILDLIFE AND 
FISHERIES 

Chapter I—Bureau of Sport Fisheries 
and Wildlife, Fish and Wildlife 
Service, Department of the Interior 

PART 33—SPORT FISHING 


thlf 1Ckens seek s a wide-coverage channel so 
whi J tmay serve the extensive rural area 
ci ft ’ sa ys, it must have to obtain suffi- 
surh economic support. Its AM station has 
(5Qn 5 0Vera S e because of its low frequency 
mil x ’ g iv mg it a radius of about 40 
abmif . to O-S-mv/m contour. It is 
DnlT J , miles from Carrollton to the furthest 
Points m Pickens County. 


National Wildlife Refuges, Certain 
States 

The following special regulations are 
issued and are effective on date of pub¬ 
lication in the Federal Register. 


3 Commissioners Hyde, Bartley, and Loe- 

vinger absent. 


§ 33.5 Special regulations; sport fish¬ 
ing; for individual wildlife refuge 
areas. 

Arizona and California 

IMPERIAL NATIONAL WILDLIFE REFUGE 

Sport fishing on the Imperial National 
Wildlife Refuge, Arizona and California, 
is permitted only on the areas designated 
by signs as open to fishing. These open 
areas, comprising 8,100 acres, are deline¬ 
ated on maps available at refuge head¬ 
quarters, Yuma, Arizona, and from the 
Regional Director, Bureau of Sport Fish¬ 
eries and Wildlife, Post Office Box 1306, 
Albuquerque, N. Mex., 87103. Sport fish¬ 
ing shall be in accordance with all ap¬ 
plicable State regulations subject to the 
following special condition: 

(1) The open season for sport fishing 
on the refuge extends from January 1 
through December 31, 1965, inclusive, 
except an area of approximately 165 
acres in Martinez Lake as posted be 
closed from January 1 through February 
28, 1965, inclusive, and from October 1 
through December 31, 1965, inclusive. 

The provisions of this special regulations 
supplement the regulations which govern 
fishing on wildlife refuge areas gen¬ 
erally, which are set forth in Title 50, 
Code of Federal Regulations, Part 33, and 
are effective through December 31, 1965. 

New Mexico 

BITTER LAKE NATIONAL WILDLIFE REFUGE 

Sport fishing on the Bitter Lake Na¬ 
tional Wildlife Refuge, New Mexico, is 
permitted from April 1 through October 
15, 1965, inclusive, only on the areas des¬ 
ignated by signs as open to fishing. 
These open areas, comprising 945 acres, 
are delineated on maps available at ref¬ 
uge headquarters, 13 miles northeast of 
Roswell, N. Mex., and from the Regional 
Director, Bureau of Sport Fisheries and 
Wildlife, Post Office Box 1306, Albu¬ 
querque, N. Mex., 87103. Sport fishing 
shall be in accordance with all applicable 
State regulations subject to the following 
special condition: 

(1) The use of boats or floating de¬ 
vices is prohibited. 

The provisions of this special regulation 
supplement the regulations which govern 
fishing on wildlife refuge areas generally, 
which are set forth in Title 50, Code of 
Federal Regulations, Part 33, and are 
effective through October 15, 1965. 

Oklahoma 

SALT PLAINS NATIONAL WILDLIFE REFUGE 

Sport fishing on the Salt Plains Na¬ 
tional Wildlife Refuge, Oklahoma, i s 
permitted only on areas designated by 
signs as open to fishing. These open 
areas, comprising 7,800 acres, are de¬ 
lineated on maps available at refuge 
headquarters, Jet, Oklahoma, and from 
the Regional Director, Bureau of Sport 
Fisheries and Wildlife, Post Office Box 
1306, Albuquerque, N. Mex., 87103. Sport 
fishing shall be in accordance with all 
applicable State regulations subject to 
the following condition: 

(1) The open season for sport fishing 
on the refuge extends from April 15 












16918 


RULES AND REGULATIONS 


through October 15, 1965, inclusive, in 
Great Salt Plains Lake as posted; and 
from February 1 through October 15, 
1965, inclusive, in Sand Creek, the three 
main channels of Salt Fork River, and 
the right-of-way of Oklahoma State 
Highway 11 as posted. 

The provisions of this special regulation 
supplement the regulations which govern 
fishing on wildlife refuge areas generally, 
which are set forth in Title 50, Code of 
Federal Regulations, Part 33, and are 
effective through October 15, 1965. 

Texas 

HAGERMAN NATIONAL WILDLIFE REFUGE 

Sport fishing, including frogging, on 
the Hagerman National Wildlife Refuge, 
Texas, is permitted from April 1 through 
September 30, 1965, inclusive, only on 
the areas designated by signs as open to 
fishing. These open areas, comprising 
2,900 acres, are delineated on maps 
available at refuge headquarters, Sher¬ 
man, Tex., and from the Regional Direc¬ 
tor, Bureau of Sport Fisheries and Wild¬ 
life, Post Office Box 1306, Albuquerque, 
N. Mex., 87103. Sport fishing shall be in 
accordance with all applicable State 
regulations. 

The provisions of this special regulation 
supplement the regulations which govern 
fishing on wildlife refuge areas generally, 
which are set forth in Title 50, Code of 
Federal Regulations, Part 33, and are 
effective through September 30, 1965. 

Wyoming 

PATHFINDER NATIONAL WILDLIFE REFUGE 

Sport fishing on the Pathfinder Na¬ 
tional Wildlife Refuge, Wyoming, is per¬ 
mitted from January 1 through Decem¬ 
ber 31, 1965, inclusive, on all areas not 
designated by signs as closed to fishing. 
These open areas, comprising 16,500 
acres, are delineated on maps available 
at refuge headquarters, Post Office Box 
759, Laramie, Wyo., and from the Re¬ 
gional Director, Bureau of Sport Fish¬ 
eries and Wildlife, Post Office Box 1306, 
Albuquerque, N. Mex., 87103. Sport 
fishing shall be in accordance with all 
applicable State regulations. 

The provisions of this special regulation 
supplement the regulations which gov¬ 
ern fishing on wildlife refuge areas gen¬ 
erally, which are set forth in Title 50, 
Code of Federal Regulations, Part 33, 
and are effective through December 31, 
1965. 

William T. Krummes, 

Acting Regional Director, 
Albuquerque, New Mexico. 

December 3, 1964. 

[F.R. Doc. 64-12642; Filed, Dec. 9, 1964; 

8:45 a.m.] 


PART 33—SPORT FISHING 

Muleshoe National Wildlife Refuge, 
Texas 

The following special regulation is 
issued and is effective on date of publica¬ 
tion in the Federal Register. 


§ 33.5 Special regulations; sport fish¬ 
ing; for individual wildlife refuge 
areas. 

Texas 

MULESHOE NATIONAL WILDLIFE REFUGE 

Sport fishing on the Muleshoe Na¬ 
tional Wildlife Refuge, Muleshoe, Tex., 
is suspended for the 1965 season. A pro¬ 
longed drought has resulted in a shortage 
of water on the public fishing area. 

William T. Krummes, 

Acting Regional Director, 
Albuquerque, New Mexico. 

December 3, 1964. 

[F.R. Doc. 64-12643; Filed, Dec. 9, 1964; 
8:46 a.m.] 


PART 33—SPORT FISHING 

National Wildlife Refuges, 

North Dakota 

The following special regulation is 
issued and is effective on date of publica¬ 
tion in the Federal Register. 

§ 33.5 Special regulations; sport fish¬ 
ing; for individual wildlife refuge 
areas. 

North Dakota 

arrowwood national wildlife refuge 

Sport fishing on the Arrowwood Na¬ 
tional Wildlife Refuge, North Dakota, is 
permitted only on the areas designated 
by signs as open to fishing. These open 
areas comprising 1,270 acres are de¬ 
lineated on maps available at the refuge 
headquarters and from the office of the 
Regional Director, Bureau of Sport 
Fisheries and Wildlife, 1006 West Lake 
Street, Minneapolis, Minn., 55408. Sport 
fishing shall be in accordance with all 
applicable state regulations subject to 
the following special conditions: 

(1) The open season for sport fishing 
on the refuge extends from December 15, 
1964, through March 21, 1965, daylight 
hours only. 

(2) The provisions of this special 
regulation supplement the regulations 
which govern fishing on wildlife refuge 
areas generally which are set forth in 
Title 50, Part 33, and are effective 
through March 21, 1965. 

lake ilo national wildlife refuge 

Sport fishing on the Lake Ho National 
Wildlife Refuge, North Dakota, is per¬ 
mitted only on the area designated by 
signs as open to fishing. This open area 
comprising 1,300 acres is delineated on 
maps available at refuge headquarters 
and from the office of the Regional Di¬ 
rector, Bureau of Sport Fisheries and 
Wildlife, 1006 West Lake Street, Minne¬ 
apolis, Minn., 55408. Sport fishing shall 
be in accordance with all applicable state 
regulations subject to the following spe¬ 
cial conditions: 

(1) The open season for sport fishing 
on the refuge extends from December 15, 
1964 through March 21, 1965, daylight 
hours only. 

(2) The provisions of this special regu¬ 
lation supplement the regulations which 
govern fishing on wildlife refuge areas 
generally are set forth in Title 50, Part 


33, and are effective through March 21, 
1965. 

long lake national wildlife refuge 

Sport fishing on the Long Lake Na¬ 
tional Wildlife Refuge, North Dakota, is 
permitted only on the areas designated 
by signs as open to fishing. These open 
areas comprising 10,000 acres are delin¬ 
eated on maps available at refuge head¬ 
quarters and from the office of thfe Re¬ 
gional Director, Bureau of Sport Fish¬ 
eries and Wildlife, 1006 West Lake Street, 
Minneapolis, Minn., 55408. Sport fish¬ 
ing shall be in accordance with all appli¬ 
cable state regulations subject to the 
following special conditions: 

(1) The open season for sport fishing 
on the refuge extends from December 
15,1964 through March 21,1965, daylight 
hours only. 

(2) The provisions of this special regu¬ 
lation supplement the regulations which 
govern fishing on wildlife refuge areas 
generally which are set forth in Title 50, 
Part 33, and are effective through March 
21, 1965. 

LOWER SOURIS NATIONAL WILDLIFE REFUGE 

Sport fishing on the Lower Souris Na¬ 
tional Wildlife Refuge, North Dakota, is 
permitted only on the area designated by 
signs as open to fishing. This open area 
comprising 11,430 acres is delineated on 
maps available at refuge headquarters 
and from the office of the Regional Di¬ 
rector, Bureau of Sport Fisheries and 
Wildlife, 1006 West Lake Street, Minne¬ 
apolis, Minn., 55408. Sport fishing shall 
be in accordance with all applicable state 
regulations subject to the following spe¬ 
cial conditions: 

(1) The open season for sport fishing 
on the refuge extends from December 
15, 1964 through March 21, 1965, day¬ 
light hours only. 

(2) The provisions of this special regu¬ 
lation supplement the regulations which 
govern fishing on wildlife refuge areas 
generally which are set forth in Title 50, 
Part 33, and are effective through March 
21, 1965. 

TEWAUKON NATIONAL WILDLIFE REFUGE 

Sport fishing on the Tewaukon Na¬ 
tional Wildlife Refuge, North Dakota, is 
permitted only on the areas designated 
by signs as open to fishing. These open 
areas comprising 1,400 acres are deline¬ 
ated on maps available at refuge head¬ 
quarters and from the office of the 
Regional Director, Bureau of Sport Fish¬ 
eries and Wildlife, 1006 West Lake Street, 
Minneapolis, Minn., 55408. Sport fishing 
shall be in accordance with all applicable 
state regulations subject to the following 
special conditions: 

(1) The open season for sport fishing 
on the refuge extends from January - 
1965, through March 21, 1965, daylig 1 
hours only. 

(2) The provisions of this special reg¬ 
ulation supplement the regulations whic 
govern fishing on wildlife refuge & iea 
generally which are set forth in Title - 
Part 33, and are effective through Marcn 
21, 1965. 
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UPPER SOURIS NATIONAL WILDLIFE REFUGE 

Sport fishing on the Upper Souris Na¬ 
tional Wildlife Refuge, North Dakota, is 
permitted only on the areas designated 
by signs as open to fishing. These open 
areas comprising 6,000 acres are deline¬ 
ated on maps available at refuge head¬ 
quarters and from the office of the 
Regional Director, Bureau of Sport Fish¬ 
eries and Wildlife, 1006 West Lake Street, 
Minneapolis, Minn., 55408. Sport fishing 
shall be in accordance with all applicable 
state regulations subject to the following 
special conditions: 

(1) The open season for sport fishing 
on the refuge extends from December 15, 
1964, through March 21, 1965, daylight 
hours only. 

(2) The use of minnows or any other 
fish or part thereof for bait is prohibited 
in all waters which lie north of the Lake 
Darling Dam. Minnows may be used in 
areas which are south of the Lake Dar¬ 
ling Dam. 

(3) The provisions of this special reg¬ 
ulation supplement the regulations which 
govern fishing on wildlife refuge areas 
generally which are set forth in Title 50, 
Part 33, and are effective through March 
21, 1965. 

W. P. Schaefer, 

Acting Regional Director , 
Bureau of Sport Fisheries and Wildlife. 

[F.R. Doc. 64-12646; Filed, Dec. 9, 1964; 

8:46 a.m.] 





Proposed Rule Making 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 
C 7 CFR Part 1065 1 

[Docket No. AO-86-A16] 

MILK IN NEBRASKA-WESTERN IOWA 
MARKETING AREA 

Notice of Recommended Decision and 

Opportunity To File Written Excep¬ 
tions on Proposed Amendments to 

Tentative Marketing Agreement 

and to Order 

Pursuant to the provisions of the Agri¬ 
cultural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601 et seq.), 
and the applicable rules of practice and 
procedure governing the formulation of 
marketing agreements and marketing 
orders (7 CFR Part 900), notice is here¬ 
by given of the filing with the Hearing 
Clerk of this recommended decision with 
respect to proposed amendments to the 
tentative marketing agreement and order 
regulating the handling of milk in the 
Nebraska-Western Iowa marketing area. 
Interested parties may file written excep¬ 
tions to this decision with the Hearing 
Clerk, United States Department of Agri¬ 
culture, Washington, D.C., 20250, by the 
20 th day after publication of this deci¬ 
sion in the Federal Register. The ex¬ 
ceptions should be filed in quadruplicate. 
All written submissions made pursuant 
to this notice will be made available for 
public inspection at the office of the 
Hearing Clerk during regular business 
hours (7 CFR 1.27(b)). 

Preliminary statement. The hearing 
on the record of which the proposed 
amendments, as hereinafter set forth, to 
the tentative marketing agreement and 
to the order as amended, were formu¬ 
lated, was conducted at Omaha, Nebr., on 
August 10 and 11, 1964, pursuant to no¬ 
tice thereof which was issued July 15, 
1964 (29 F.R. 9802). 

The material issues on the record of 
the hearing relate to: 

1. Extension of the marketing area to 
include several counties in western 
Nebraska; 

2. The definition of other source milk; 

3. Changes in diversion provisions; 

4. Treatment of milk which is 
dumped; 

5 . The classification and pricing of 
milk used in manufactured products 
other than fluid milk products; 

6 . The level of the Class I price; 

7. Location adjustments; 

8 . The method of making payments to 
cooperative associations; and 

9. Administrative and miscellaneous 
changes. 

Findings and conclusions . The fol¬ 
lowing findings and conclusions on the 
material issues are based on evidence 
presented at the hearing and the record 
thereof: 
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1. Expansion of the marketing area. 
The marketing area should be expanded 
to include the entire Nebraska pan¬ 
handle. This consists of the eleven 
counties of Banner, Box Butte, Cheyenne, 
Dawes, Deuel, Garden, Kimball, Morrill, 
Scotts Bluff, Sheridan, and Sioux. 

These counties consist almost entirely 
of sparsely populated range lands. Com¬ 
prising almost 14,000 square miles, the 
total population of the eleven counties 
according to the 1960 census is less than 
105,000 persons. In the entire area there 
are only four communities having a pop¬ 
ulation as great as 5,000. The largest of 
these, Scottsbluff, had a population of 
13,377 in 1960. 

There are located within the proposed 
area at the present time five unregulated 
plants which would become fully regu¬ 
lated if the marketing area were ex¬ 
panded as recommended. There is also 
an unregulated plant at Lusk, Wyo., 
which has some distribution within the 
area. The percentage of milk which it 
distributes in Nebraska, however, is not 
sufficient for the plant to meet the pool 
plant requirements of the order. Thus 
it would be a partially regulated plant 
under the expanded order. 

There are two additional plants in the 
area, one at Gering and the other at 
Bridgeport, which are producer-handler 
operations. If they maintain their pro¬ 
ducer-handler status they would be ex¬ 
empt from all but the reporting provi¬ 
sions of the order. 

In addition to the unregulated plants 
above mentioned, milk is disposed of 
throughout the entire area by plants 
which are presently regulated under both 
the Nebraska-Western Iowa order and 
the Eastern Colorado order. 

The five plants which would become 
subject to full regulation receive milk 
from 40 producers, three of whom are 
located in Wyoming, and the remainder 
of whom reside in the panhandle coun¬ 
ties. These are the only Grade A pro¬ 
ducers in the entire area. The three 
Wyoming producers and 31 of the 37 
Nebraska producers are members of the 
Nebraska-Iowa Nonstock Cooperative 
Milk Association, the major cooperative 
supplying milk to regulated handlers 
under the present order. This associ¬ 
ation is the proponent of the proposal to 
expand the marketing area to include 
the counties in the western part of the 
State. 

The handling of milk in the eleven 
panhandle counties is in the current of, 
or burdens, obstructs, or affects inter¬ 
state commerce. As noted above, three 
of the 40 producers who regularly sup¬ 
ply handlers located therein reside in 
Wyoming. In addition milk from a 
Wyoming plant is regularly disposed of 
in portions of the area under consider¬ 
ation. At least one of the unregulated 
handlers located in western Nebraska 
operates routes in the State of Wyoming. 

Approximately one-half of the milk 
disposed of in the eleven-county area at 


the present time originates in plants 
regulated under the Nebraska-Western 
Iowa marketing order or under the East¬ 
ern Colorado marketing area. Between 
25 and 35 percent of the regulated dis¬ 
tribution in the area originates at plants 
located in the State of Colorado which 
are regulated by the Eastern Colorado 
marketing order. 

Milk from the regulated plants, par¬ 
ticularly those regulated under the 
Nebraska-Western Iowa order, is dis¬ 
tributed throughout the entire eleven- 
county area. Two of the five plants in 
the proposed area are affiliated with 
plants regulated under the present order. 
They procure from the affiliated plants 
all of the cottage cheese and byproducts 
and some of the milk in special types or 
sizes of containers which are distributed 
on their routes. Other plants in the 
area also rely on regulated plants for 
specialty items. 

All five plants rely on the Nebraska- 
Iowa Nonstock Cooperative Milk Asso¬ 
ciation to furnish supplemental milk 
when it is needed. This milk origi¬ 
nates at plants which are regulated 
under the present order. 

At times surplus milk has been trans¬ 
ferred to a manufacturing plant at 
Johnstown, Colorado. Some of the five 
plants now rely on the cooperative asso¬ 
ciation to handle seasonal surpluses of 
milk which may occur. At times milk 
has been moved from the farms of the 
three Wyoming producers mentioned 
above to the receiving station operated 
by the cooperative at Grand Island, a 
pool plant under the order. 

In support of its proposal to add the 
panhandle counties to the marketing 
area the cooperative stated that the 
move would create greater stability m 
the market and make it easier for it to 
fulfill its commitments to handlers, botn 
those now regulated and those unregu¬ 
lated handlers whom they service. At 
the present time three of the five han¬ 
dlers purchase their full supply from tne 
Nebraska-Iowa Nonstock Cooperativ 
Milk Association. Generally this mu* 
is delivered directly to plants from tn 
farms of the producers located in tna 
area. The cooperative also occasionally 
supplies supplemental milk to P laI } 
which do not regularly purchase wu* 
from its members. When supplement 
supplies are needed the milk could eit 
be moved from the supply pl ar jt 
cooperative at Grand Island, Nebra > 
or producers could be transferred * 
regulated plants at the extreme wester 
part of the present marketing aiea 
the unregulated plants. In the 1 _ 

instance milk must be moved . 
Grand Island to the plants from w 
the producers were transferred sm 
these plants would normally be in 
tively short supply at the same ti 
panhandle plants. 0- 

The milk which the cooperative ass 

ciation disposes of to presently 
lated plants is classified and pi ic 
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agreement according to the provisions of 
the present order. It was stated that 
the cooperative association had been 
given assurance that it would be per¬ 
mitted to audit the records of the han¬ 
dlers to verify the utilization of its milk. 
It appears that this privilege has never 
been exercised. 

The producers residing in Nebraska 
are paid prices comparable to those re¬ 
ceived by other members of the associ¬ 
ation who are producers as defined in 
the present order. The three Wyoming 
producers, however, are paid prices 
which are fixed by a Wyoming State 
regulation. These prices are somewhat 
higher than the prices received by Ne¬ 
braska-Western Iowa producers. 

Those plants which buy milk from non- 
member producers purchase such milk 
at prices comparable to those paid for 
milk purchased from the cooperative as¬ 
sociation. 


Inclusion of the panhandle counties 
in a marketing area would tend to 
stabilize marketing conditions, remove 
inequities that may now exist between 
panhandle dairy farmers and member 
producers under the order, and facilitate 
the task of the cooperative association 
in performing its marketing functions. 

At the present time the reserve sup¬ 
plies for plants in the eleven-county area 
are carried by the producers whose milk 
is regulated under the present order. 
The plants in the panhandle area are 
predominately bottling plants engaged 
primarily in bottling fluid milk. They 
have no surplus disposal facilities. They 
tend to receive from producers only suf¬ 
ficient milk to take care of their bottling 
requirements. Therefore, the seasonal 
surplus associated with the supplemental 
nnlk needed for bottling in the short sea¬ 
son by these plants is identified with the 
Marketing order. 

The small seasonal surpluses which 
ay occur in the panhandle plants are 
transferred to the order pool. When- 
ever the milk of the farmers in the pan- 
tho w is received at regulated plants, 
become producers-under the order 
shares in the market pool, 
mce this milk is surplus to the needs of 
places on the order pool 
of the seasonal surplus of the 

Panhandle farms. 

cmi Jf?* 1 is neede d irr the panhandle 
thp 1GS w ? uld be more economical for 
diira° 0 ? era *' ive association to shift pro¬ 
's to that area from the western- 
frnm nts now regulated and move milk 
whiPH ^ anc * Island to the plant from 
wa s taken than to haul 
Islan/? m ^ recei ving station at Grand 
^ and to plants at Scottsbluff or Chad- 


ar? w Ver ’ because the panhandle plants 
are r ? gulate <i M the producers 

such n^fi erred the Panhandle plants 
ducer? S™** lose their status as pro- 

and thp^nvib- the milk is off the mark et 
ulation ceases to be subject to reg- 
fiucers order - If the pro¬ 

lific wmfi^ e u 0nsid ? red as Averted, their 
terentiai^J?^L 8ub ^ ect to a iocation dif- 
sult in i at Scottsbluff would re- 

unifnrm P ^ 1Ce 25,5 cen ts lower than the 

m price Paid at pool plants. 

No. 240—p t . I_3 


Similarly, when surpluses occur in the 
western part of the State it would be 
more economic to move excess supplies 
to presently regulated plants which could 
use it for Class I and direct to the Nor¬ 
folk manufacturing plant of the coopera¬ 
tive nearby supplies of milk which other¬ 
wise would go to bottling plants. When 
this occurs the dairy farmers whose milk 
is received at regulated plants become 
producers under the order any day that 
their milk is received at a regulated plant. 
Thus, this transfer adds to the milk in 
the pool only the excess milk from the 
panhandle plants thereby increasing the 
percentage of Class II milk in the pool 
and reducing the uniform price accord¬ 
ingly. On the other hand, if the milk 
were first received at panhandle plants 
and then transferred to the Norfolk plant 
it would be other source milk and would 
not affect the pool, but the expenses in¬ 
volved in such transportation would be 
extremely uneconomical. If the entire 
area were under one order the coopera¬ 
tive would be in a position to move milk 
in the most economical manner without 
affecting the pool in any way. Thus the 
marketing area recommended herein is 
practicable in view of these marketing 
conditions. 

At the present time handlers in the 
panhandle area are buying milk at lower 
prices and have a competitive advantage 
over handlers regulated under the East¬ 
ern Colorado order where the Class I 
price is substantially higher than the 
price which they are presently paying for 
milk. Because the price they presently 
pay does not reflect the cost of trans¬ 
portation to the panhandle they like¬ 
wise enjoy a substantial competitive ad¬ 
vantage over handlers regulated under 
the Nebraska-Western Iowa order who 
dispose of milk in the panhandle counties. 
As noted above sales by handlers regu¬ 
lated under these orders are approxi¬ 
mately one-half of the total sales in the 
area and of this amount between 65 and 
75 percent originates at plants regulated 
under the Nebraska-Western Iowa order. 

Presently regulated handlers, with the 
exception of the two which are affiliated 
with plants in the panhandle area, favor 
the expansion of the marketing area. 
One of the handlers operating both a 
regulated and an unregulated plant did 
not oppose expansion of the marketing 
area but was opposed to any increase in 
the level of the Class I price in the pan¬ 
handle counties. The question of class 
pricing will be discussed below. 

It is necessary that all producer milk 
be fully regulated under the order re¬ 
gardless of whether it is disposed of 
within or without the marketing area. 
Otherwise, the effect of the order would 
be nullified and the orderly marketing 
process would be jeopardized. 

If only a pool handler's “in-area" milk 
is subject to classification, pricing and 
pooling, a handler with sales outside the 
marketing area could assign any value he 
chose to such sales and thereby reduce 
the average cost of his Class I milk below 
that of other regulated handlers having 
all, or substantially all, of their Class I 
sales within the marketing area. In 
short unless all milk of such a handler 


is fully regulated he would not in fact be 
subject to effective price regulation at all. 
The absence of effective classification, 
pricing and pooling of such milk would 
disrupt orderly marketing conditions 
within the regulated marketing area and 
lead to a complete breakdown of the 
order. 

As noted in the decision of June 19, 
1964 (29 F.R. 9214) on amendments to 
several orders, including the Nebraska- 
Western Iowa order, there is no way to 
treat unregulated milk equally with reg¬ 
ulated milk other than to regulate it 
fully. In the case of plants having in¬ 
sufficient association with the market 
to meet pool plant requirements, it was 
concluded that the inequalities resulting 
from pricing only the small percentage 
of the milk at such plants which was 
disposed of in the marketing area would 
not be serious enough to jeopardize the 
marketing conditions within the regu¬ 
lated marketing area. 

However, in the case of plants which 
have sufficient association with the mar¬ 
ket to meet the pool plant requirements, 
permitting them to dispose of a portion 
of their receipts outside the marketing 
area completely free of regulation would, 
because of the volume of milk they dis¬ 
pose of in the marketing area, disrupt 
orderly marketing processes within the 
regulated market and render ineffective 
the classification and pricing provisions 
of the order. With a handler free to 
value a portion of his milk at any price 
he chose (zero if he desired) it would be 
impossible to enforce uniform prices to 
all regulated handlers or a uniform basis 
of payments to the producers who supply 
the market. 

It is absolutely essential, therefore, 
that the order price all the producer milk 
received at a pool plant regardless of the 
point of disposition. 

2. Limitation of diversions . The pres¬ 
ent diversion: provision of the order 
should be amended to provide that up 
to 50 percent of the production of any 
producer may be diverted to a nonpool 
plant during the months of July through 
February. The present order provides 
that milk of a producer may be diverted 
for not more than 16 days during each of 
these months. It is more appropriate to 
base the amount of milk which may be 
diverted on the producer’s total produc¬ 
tion during the month rather than on a 
specific number of days. Under the 
present order a dairy farmer might be 
a producer on the market for only 17 
days and yet have his milk diverted on 
16 of those days. Under the proposal 
recommended, half of the producer’s milk 
may be diverted regardless of the num¬ 
ber of days that he was a producer during 
the month. Any milk diverted in excess 
of 50 percent should be nonproducer 
milk for that month and should be ex¬ 
cluded from pooling under the order. 
The cooperative association proposed 
that, if a producer’s milk were overdi¬ 
verted, all of the milk produced by him 
during the month should be considered 
other source milk. It does not appear 
reasonable to adopt such a proposal since 
producers as individuals often have no 
control over the diversion of their milk. 
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This is at the discretion of either the 
cooperative association or the propri¬ 
etary handler who receives their milk. 

The order now provides for unlimited 
diversion of producer milk during the 
months of March through June. The 
cooperative proposed that the month of 
March be added to the period of limited 
diversion. They stated that March was 
not a month of high production. There¬ 
fore, there would be no need to divert 
milk other than on weekends during 
March. A review of the market statis¬ 
tics, however, indicates that daily aver¬ 
age production during the month of 
March is very nearly as great as during 
the month of April and in two of the past 
three years has been greater than pro¬ 
duction during the month of June. 
Under these circumstances, it is evident 
that March from a production stand¬ 
point corresponds more closely to the 
surplus production months of April, May 
and June than to the other months of the 
year. The order should continue to pro¬ 
vide that milk may be diverted in un¬ 
limited quantities during the month of 
March. 

The cooperative also proposed that 
milk of a producer not be permitted to 
be diverted during the flush production 
months unless he had been a producer 
during the entire month preceding the 
period of unlimited diversion. It was 
their contention that, otherwise, the or¬ 
der provisions would be subject to abuse 
since it would be possible for a plant op¬ 
erator to take on additional producers 
just before the period of unlimited diver¬ 
sion and then divert the milk to a man¬ 
ufacturing plant during the entire period. 
In effect this could result in his being 
reimbursed from the marketwide pool 
for a supply of milk which was intended 
only for manufacturing uses. 

There is no evidence that any such sit¬ 
uations have ever developed nor that one 
is likely to occur in the future. Too, pro¬ 
ducers who might not have been on the 
market during the entire month preced¬ 
ing would be scattered through the milk- 
shed. Their milk would be picked up 
on trucks which carried the milk of 
other producers who had been on the 
market. Since milk may be diverted 
only in truck loads, any such producer 
whose milk was on a route which was 
diverted to the manufacturing plant 
would lose his status as a producer for 
the month. The proposal of the coopera¬ 
tive association in this regard should not 
be adopted. 

3. Definition of other source milk. 
The definition of other source milk pro¬ 
vided in the order should be revised to 
include any disappearance of nonfluid 
milk products not otherwise accounted 
for. 

The order now includes in the defini¬ 
tion of other source milk only those non¬ 
fluid products which have been reproc¬ 
essed or converted to another product in 
the plant during the month. It can be 
argued that the handler is not required 
under the present order to account to the 
market administrator for such products 
which have disappeared but which are 
not shown to have been reprocessed or 
used in the manufacture of other prod¬ 
ucts. Proper administration of the order 


requires that the handler account for 
the disposition of such products. Other¬ 
wise, the door is left open for circumven¬ 
tion of the order provisions. 

If a handler were to purchase 100 bags 
of nonfat dry milk solids and report only 
90 bags used in fortified products, or 
otherwise disposed of, and yet have no 
nonfat dry milk solids remaining on 
hand, under the terms of the present 
order there is a question as to whether, 
technically, the ten bags of powder not 
accounted - for would be other source 
milk. It is considered other source milk 
and thus is subject to class pricing under 
the order, only as the market adminis¬ 
trator assumes that the disappearance of 
the powder and the handler’s inability 
to account for it constitutes evidence that 
the nonfat solids in question had been 
used in the production of fluid milk 
products. 

By adding to the definition of other 
source milk, “any disappearance of non¬ 
fluid products not otherwise accounted 
for,” there will be no doubt of the mar¬ 
ket administrator’s authority to consider 
as used for fluid purposes nonfat solids 
for which the handler was unable or un¬ 
willing to account otherwise. 

Handlers opposed the change on the 
ground that they would thereby be ac¬ 
countable for products which might have 
been stolen by employees or destroyed 
accidentally in the plant operations. 
This is no different from their being ac¬ 
countable for cream or milk which might 
be stolen by employees, or which might 
be lost in the plant through accident or 
carelessness on the part of the employees. 

In order to verify the actual utiliza¬ 
tion of milk received from producers, it 
is necessary that the market administra¬ 
tor be in a position to reconcile all re¬ 
ceipts of milk and dairy products with 
the disposition records of the plant. If 
such records cannot be reconciled, the 
handler must be held responsible for the 
shrinkage or the overrun which occurs, 
as a result of the discrepancy between 
the records of receipts and disposition. 
Otherwise, the handler with improper 
records would be in a position to gain an 
advantage over his competitors who 
properly accounted for all milk and dairy 
products received at the plant. It is 
equally necessary that the handler be 
required to account for all nonfluid 
dairy products which are in a form in 
which they can be converted into Class 
I products. Otherwise, a handler, by 
failing to keep records of nonfat dry 
milk products and similar products which 
he reconstituted into skim milk or other 
Class I items, could gain a competitive 
advantage over other handlers in the 
market. 

A change should also be made in the 
manner of prorating shrinkage between 
milk which is pooled and other source 
milk. The present order prorates 
shrinkage over all receipts of other source 
milk, regardless of the form in which 
received. Thus the handler is permitted 
shrinkage on receipts of manufactured 
dairy products which may merely pass 
through the plant. In many cases re¬ 
packaging is the only process performed 
in the plant. The handler, however, is 
permitted shrinkage up to two percent 


of the milk equivalent of such products, 
just as though he had received the milk 
and processed it in his plant. This re¬ 
sults in excess shrinkage incurred in 
handling pool milk. 

To rectify this matter actual shrinkage 
should be prorated between pool milk and 
other source milk received in the form 
of fluid milk products. 

4. Classification of skim milk which is 
dumped. The order should be amended 
to provide Class III classification for any 
fluid milk product or cottage cheese 
which is dumped. Such classification 
should only apply in those cases where 
the market administrator has received 
prior notification of the dumping and 
been given the opportunity of verifica¬ 
tion should he deem it necessary. This 
limitation will prevent any handler from 
employing this provision to circumvent 
the shrinkage limitations of the order. 

In many cases handlers have small 
amounts of skim milk remaining after 
their fluid requirements have been met. 
The cost of transporting such small 
quantities to manufacturing plants is 
often prohibitive. In addition, handlers 
have the problem of disposing of milk 
which is found to contain foreign ma¬ 
terials. Providing for Class III classifi¬ 
cation of milk which is dumped will 
accommodate these and similar situa¬ 
tions. 

Producers objected to any dumping 
provision on the basis that adequate out¬ 
lets are available for the sale of skim 
milk and also that the market adminis¬ 
trator would have difficulty verifying 
such dumping because of the large mar¬ 
keting area. 

In the eleven-county area proposed to 
be added to the marketing area in this 
decision there are a number of small 
handlers who will become fully regulated 
under the order. The only outlets foi 
surplus skim milk available to many o 
these handlers are located at considei- 
able distances from their processing 
plants. Although this area is relative y 
distant from the office of the market a ■ 
ministrator, his employees will be in tne 
general area on a more or less continue* 
basis in the performance of their duu • 
Thus, it should be possible for the marKei 
administrator to verify dumping with 


undue difficulty or expense. 

5. Classification and pricing of rniiK 
used in manufactured products, in 
order should be amended to provide tn 
skim milk and butterfat used to produce 
cottage cheese be classified as 9 laS *\ 
and priced at the basic formula price P 
15 cents. A new Class III should be 
fined to include the skim milk and d _ 
fat used to produce manufactured p 
ucts other than cottage cheese. 
Class III price should be the 
formula price which is the average P 
per hundredweight for manuf^turm. 
grade milk, f.o.b. plants in Wisconsin 
and Minnesota, as reported oy 

Department. ^ 

The Class II price under the presen 
order is computed from a buttei-P 
formula. For the period from nt 

through June 1964, the most 
twelve months for which statistic 
available, the order Class II price 
aged $3.03 while the average Minnesota 









Thursday, December 10, 1964 


FEDERAL REGISTER 


16923 


The Nebraska-Iowa Nonstock Coopera¬ 
tive Milk Association proposed the Class 
n classification for cottage cheese and 
ice cream and the new Class III classifi¬ 
cation for other manufactured products 
presently classified as Class n. They 
proposed that the Class II price be the 
basic formula price plus 25 cents and 
that the Class III price be the basic 
formula price. Related proposals sub¬ 
mitted by the association provided for a 
Class II butterfat differential priced mid¬ 
way between the present Class I and 
Class n differentials and amendment of 
the transfer provisions to provide for 
Class II classification of transfers or 
diversions to nonpool plants producing 
both Class II and Class m products. 

At the hearing proponents modified 
their Class II proposals by deleting ice 
cream and ice cream mix from the Class 
II classification and combining the 
Class II and Class III butterfat differen¬ 
tials at the level of the present Class n 
differential. Since no further testimony 
concerning the proposals to include ice 
cream in Class II and to provide for a 
separate Class II butterfat differential 
was presented by any interested parties, 
they are not considered in this decision. 

Regulated handlers generally objected 
to the proposed increases in the price of 
milk used for cottage cheese and other 
manufactured products. A number of 
handlers testified that since October 
1963 they had been paying the coopera¬ 
tive 15 cents over the present Class II 
price for milk used in cottage cheese and 
the order should reflect only this pre¬ 
mium. One large handler, however, with 
pool plants located at Lincoln and 
Omaha, Nebraska, and who produces 
cottage cheese and distributes it over a 
wide area, in large measure, supported 
the position of the cooperative associa¬ 
tion. 

It was the position of this handler that 
the manufactured milk price should be 
Hhsed to the level of the Minnesota- 
Wisconsin pay price. This handler also 
favored the establishment of a separate 
Class n classification for cottage cheese 
out stated that the competitive situation 
would not justify a Class II price more 
than 15 cents over the basic formula 
price. 


The Nebraska-Iowa Nonstock Cooper- 
tive Milk Association has assumed the 
for supplying the regu- 
5 in this market with their 

7 w S for fl . u * d anc * cottage cheese 
stimony indicates that it has been the 
ntii^ 1 C i e in this m arket for handlers tc 
ufn p* e l0Cal >up 2 lies °f fluid milk to man- 
whpn € C0 ^. ta ^ e cheese. In a few cases 
dip Jr , supplies were short certain han- 
fluiri paid class I prices to obtair 
for use in cottage cheese, 
faoh c ? leese is Principal manu- 
tarv k dairy P r °duct made by proprie¬ 
ty, andlers in the Nebraska-Westerr 
July lQs^fvJ* During the Period froir 
of 4 c J^Jk^ugh June 1964, an averagt 
whiob llllon Pounds of milk per month 
receipt aniounts to 10 percent of tota! 
cheese ’ Thl . to produce cottage 
let fnv 1 , us ’ is an important out- 
If in i supplies of skim milk. 
felaUvp 0 ^ milk is priced too low 
to the cost of alternative sup¬ 


plies of cottage cheese or dairy products 
for making cottage cheese, producers 
do not receive the full market value for 
their milk. However, if milk used in 
cottage cheese is priced higher than the 
alternative product cost, use of skim 
milk in cottage cheese might be dis¬ 
couraged. 

Nebraska health regulations require 
that cottage cheese produced or sold 
within the State be made from Grade A 
milk. Although some cottage cheese not 
bearing a Grade A label is being sold 
within the Nebraska portion of the mar¬ 
keting area, there is no evidence to show 
that such cottage cheese is not being 
produced from Grade A milk. Council 
Bluffs, the major population center in 
the Iowa portion of the marketing area, 
also requires that Grade A milk be used 
for cottage cheese. 

The proposed Class II price for cottage 
cheese (basic formula plus 15 cents) 
would have averaged $3.28 per hundred¬ 
weight for milk containing 3.5 percent 
butterfat during the period from July 
1963 through June 1964. The applicable 
butterfat differential for the same pe¬ 
riod would have resulted in an average 
value for butterfat of 67 cents per pound. 
Deducting this butterfat value, the pro¬ 
posed Class II price for skim milk would 
have been approximately 86.5 cents per 
hundredweight. Assuming a yield 
factor of 13 pounds of curd per hundred 
pounds of skim, the product cost of curd 
would have averaged about 6.7 cents per 
pound. When production costs are 
added to this, the resulting price would 
still be less than the cost of curd from 
any other source. 

A potential alternative source of 
Grade A cottage cheese curd is the Twin 
City Milk Producers Association, St. 
Paul, Minnesota. They quote a deliv¬ 
ered price of 14 5 cents per pound of curd 
when transportation costs are less than 
one cent per pound. 

Nonfat dry milk is also an alternative 
to fluid skim milk for the manufacture 
of cottage cheese. The lowest price 
quoted for Grade A nonfat dry milk was 
16.25 cents per pound delivered to Ne¬ 
braska plants in truckload lots. This is 
the cooperative’s price for powder pro¬ 
duced at its Norfolk plant. At the rate 
of 8.5 pounds of nonfat solids per hun¬ 
dredweight of skim milk, the price per 
hundredweight of the skim milk equiva¬ 
lent would be $1.38. 

One handler who objected to the 
higher price for milk used in making 
cottage cheese cited comparable prices 
for milk used in cottage cheese under 
other Federal orders. However, there 
are now no movements of cottage cheese 
into the marketing area from plants reg¬ 
ulated under other Federal orders. Op¬ 
ponents presented no testimony indicat¬ 
ing other available sources of Grade A 
cottage cheese or what it might cost to 
transport cottage cheese from other Fed¬ 
eral order markets to this market. 

The price of 15 cents per hundred¬ 
weight over the Minnesota-Wisconsin 
price series should encourage the con¬ 
tinued use of local supplies of Grade A 
skim milk in the production of cottage 
cheese. It is not so high that it could 
lead to cottage cheese being imported 


from other areas at times when local 
supplies are available for such use. This 
is the identical price provided under the 
Eastern Colorado order and, therefore, 
would tend to promote better pricing 
alignment between that marketing area 
and the Nebraska-Western Iowa market¬ 
ing area. 

The proposal to provide that milk 
moved to a nonpool plant engaged in the 
production of cottage cheese be classified 
as Class II at the transferor plant to the 
extent such assignment is possible at the 
nonpool plant should not be adopted. 
At the present time no milk is transfered 
or diverted by regulated handlers to non- 
pool plants qualified to produce Grade A 
cottage cheese. At the present time 
there are no such outlets available for 
the disposal of surplus fluid milk. 
Should any of the present outlets for 
surplus milk begin the production of 
cottage cheese, it is possible that such a 
provision would interfere with the orderly 
disposition of the market’s reserves. 

The Class III price under the order 
should be the basic formula price which 
is the Minnesota-Wisconsin price series. 
During the period from July 1963 
through June 1964, this series averaged 
ten cents per hundredweight more than 
the present butter-powder formula Class 
II price. 

The Minnesota-Wisconsin price series 
reflects the prices paid for manufactur¬ 
ing grade milk by plants located in the 
two states. A substantial portion of the 
total manufacturing grade milk sold off 
farms in the United States is produced 
in these two states. Since this series 
measures the competitive value of un¬ 
graded milk used in a variety of prod¬ 
ucts, it better reflects the overall value 
of milk used for manufacturing purposes 
than does the present formula which is 
tied to butter and powder prices. 

Fluid milk markets must have a supply 
of milk which includes a reserve over 
fluid sales to accommodate daily and 
seasonal variations in demand. When 
this reserve is not used for fluid purposes 
it must be disposed of in manufactured 
pijoducts. The price for such reserve 
milk, in excess of that used to produce 
cottage cheese, should be established at 
a level low enough to permit its orderly 
disposition for manufacturing but not so 
low as to encourage additional supplies 
to be used only for manufacturing. 

The proponent cooperative association 
has assumed the responsibility for mar¬ 
keting the surplus in this market. It 
operates a butter-powder plant at Nor¬ 
folk, Nebraska, where it handles most of 
the market’s Grade A surplus. In addi¬ 
tion this plant receives milk from ap¬ 
proximately 800 manufacturing milk 
producers on a regular basis. The pay 
price at this plant for both surplus Grade 
A milk and manufacturing milk is the 
Minnesota-Wisconsin series. 

The reported paying prices per hun¬ 
dredweight for ungraded milk contain¬ 
ing 3.5 percent butterfat at nearby man¬ 
ufacturing plants during the first six 
months of 1964 ranged from $3.25 at 
Sioux Falls, South Dakota, and Sibley, 
Iowa, to $3.15 at Sebetha, Kansas. Man¬ 
ufacturing plants located within the 
marketing area were reported to be pay- 
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ing on the basis of the Minnesota-Wis- moving milk from Grand Island to plants such plant if it were fully regulated 
consin series for their supplies. Since in the Western zone is approximately 40 under the Eastern Colorado order. The 
this price series appears to be in line cents per hundredweight. proposed differential of $1.55 at North 

with the prices which have been, and Approximately the same differences Platte would result in handlers in this 
are being paid by the majority of manu- would be reflected in the transportation area being on an approximately equal 
facturing plants in the area, it would be cost of milk moved from the surplus competitive basis with Scottsbluff han- 
improper to provide a lower price for producing areas of Minnesota and Wis- dlers in the cost of milk delivered to 
producer milk used in the manufacture consin. In the past, milk has been pro- Scottsbluff. At the same time handlers 
of the same products. cured from these areas when local in this $1.55 zone will not be at a dis- 

Some handlers supported a proposal to producer receipts were insufficient to advantage with Grand Island distribu- 
establish a special price for butterfat meet the Class I requirements of the tors because these handlers will have 
disposed of to butter plants. It was their market. incurred additional transportation costs 

contention that at times they had ex- The maintenance of proper price in delivering milk to North Platte, 

cess cream which could be disposed of alignment between competing markets The distribution from the plant at 

only through such outlets and that the is also an important consideration in North Platte is greater in the areas 

price received for such cream was less establishing Class I prices under an where an increase in the Class I price 

than the Class II price now fixed in the order. The marketing area as defined is proposed than its eastward distribu- 

order. herein abuts both the Eastern Colorado tion. The handler operating this plant 

The order cannot be expected to and the Black Hills marketing areas. also operates a pool plant at Lincoln so 

guarantee that a handler will make a Although there is presently no milk that he may minimize any competitive 
profit, or even break even, on every busi- being sold by handlers located in the disadvantage with respect to eastward 
ness transaction. There will always be Chadron-Scottsbluff area into the sales from his North Platte plant, 
some sales that will be consummated at a Eastern Colorado or Black Hills market- The supply of milk at North Platte 
loss just as there will be others which ing areas, there is no reason to assume has not been adequate to fulfill Class I 
will prove highly profitable. The Class this will continue to be the case when needs plus a reasonable reserve. The 
III price recommended herein is an ap- these handlers become fully regulated, cooperative has found it necessary to 
propriate price for milk used in the The uncertainty regarding the status transfer milk from its Grand Island re¬ 
manufacture of butter. of partially regulated handlers which ceiving station to the plant at North 

6 . Class I price. The Class I differen- existed until August 1, 1964, undoubtedly Platte. A realignment of prices at this 
tial should be maintained at its current had an inhibiting effect on the expan- location is thus necessary. The pro¬ 
level at plants in the eastern portion of sion of sales by unregulated handlers posed increase should tend to attract 
the present marketing area. At plants into regulated markets. an adequate supply of milk in this area, 

in the western portion of the present However, as noted above, Eastern Handlers in the western part of the 
marketing area, however, the Class I Colorado handlers distribute substan- state opposed the proposed increase in 
differential should be increased 15 cents tial quantities of milk in the western part the Class I price. When North Platte 
to $1.55 per hundredweight, while in the of Nebraska. There is a great deal of and Grand Island were regulated under 
extreme western portion of Nebraska the competition in this area between the Platte Valley marketing order be- 
differential should be fixed at $1.80 per presently unregulated handlers, and fore its merger with the Omaha-Council 
hundredweight. handlers regulated under both the exist- Bluffs-Lincoln order the price was 10 

Specifically the differential of $1.55 ing Nebraska-Western Iowa order and cents higher than the price at Omaha, 
should apply at plants located in Daw- the Eastern Colorado order. In addi- Subsequently such price was reduced to 
son, Furnas, Frontier, Gosper, Keith, tion at least one handler regulated under the same level as the Class I price in 
Lincoln, and Red Willow Counties, the Nebraska-Western Iowa order dis- Omaha. 

Nebraska. These counties have been tributes milk into the Eastern Colorado Decisions issued in 1958 (23 F.R. 948) 
designated as the Central zone. The order from its plant at North Platte and 1961 (26 F.R, 9717) denied proposals 
differential of $1.80 would be applicable which is in the proposed Central pricing that the Class I price at North Platte 
in the panhandle counties of Banner, zone. be higher than the Omaha Class I price. 

Box Butte, Cheyenne, Dawes, Deuel, The receiving station of the Nebraska- The reason given for the 1958 denial was 
Garden, Kimball, Morrill, Sheridan, Iowa Nonstock Cooperative Association that North Platte plants had substantial 
Sioux and Scotts Bluff. These counties at Grand Island qualified as a pool sup- eastward distribution and they would, 
have been designated as the Western ply plant under the Eastern Colorado therefore, be at a competitive disaa- 
zone. At plants located outside the order through shipments from that plant vantage with respect to such sales, m 
marketing area (all plants which would during the fall of 1963. (Official notice 1961 it was concluded that no increase 
be regulated under the order at the is taken of the market administrator’s was appropriate since prices equal to 
present time are located in the market- 1963 bulletins for Federal Order No. 137.) those in Omaha had attracted an aae- 

ing area) the Class I price would be that During this same period a number of the quate supply of milk. . . fi 

applicable at the nearest pricing zone in cooperative’s members located in western There have been a number of sign * - 
the marketing area, subject to a location Nebraska shipped their milk directly to C ant changes since the evidence on wn 
differential. Eastern Colorado pool plants and these decisions were based was receiv ' 

The addition to the marketing area of thereby qualified as producers under that The Eastern Colorado milk order is 

the eleven counties in the Nebraska pan- order. in effect. The Class I price urndei i 

handle points out and intensifies the It is evident, therefore, that there order is $.70 higher than the ig 

need for a reconsideration of the pricing must be proper alignment of prices be- price applicable at North f latte d cers 
pattern in the Nebraska-Western Iowa tween handlers located in western higher price has resulted in 
marketing area. At the present time Nebraska and those regulated under the located in western Nebraska smpy 
the Class I price is identical throughout Eastern Colorado order. If the their milk to Eastern c o lora ^° Jj it 
the marketing area. The price in the Nebraska prices are too low relative to plants. The association has iou 

western portion of the area does not re- those in Eastern Colorado, Order 137 economical to transfer milk no' 

fleet the cost of moving milk from the handlers would be at a competitive dis- Grand Island plant to Denver n» Je 
areas where supplemental supplies must advantage for sales within their own at the Order No. 137 Class I Pjn h ’ s fc a - 
be obtained. Neither does it reflect a marketing area. Also dairy farmers at the same time paying the milk 
proper alignment with other markets in who constitute the local supply for west- Western Iowa Class I price 
the vicinity. ern Nebraska handlers would be en- imported from Minnesota to supp^ ^ 

During the months of short supply couraged to become associated with the dlers in the Omaha-Lincoln area^ 
supplemental milk is needed by the Eastern Colorado pool to take advantage packaged products are being au>. a 
plants located in the Central and West- of the higher prices. in the Eastern Colorado marxe^ * 

ern zones. The cost of moving milk A differential of $1.80 over the basic from a plant located at N 01 in ^ Mil * 

from the Grand Island receiving station formula at Scottsbluff would result in A representative of the ** rPD resent- 
in the Eastern zone to plants in the a Class I price at an Order 65 pool plant Producers, Inc., a coopev&uvei^ ^ ^ 
Central zone is approximately 15 cents at that location almost identical to the ing a majority of the proa se( j a 
per hundredweight, while the cost of Class I which would be applicable at Eastern Colorado market, p* 
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differential of $1,715 at North Platte. 
He stated that this price would be neces¬ 
sary to bring about Class I price align¬ 
ment between North Platte and Denver. 
The competition for sales in the North 
Platte zone is mainly between local han¬ 
dlers and those in the Grand Island 
area, while the volume of sales by the 
North Platte handler into the Eastern 
Colorado marketing area is compara¬ 
tively small. Adoption of a differential 
higher than $1.55 in the North Platte 
zone would place these handlers at a 
serious disadvantage with their major 
competitors and is therefore not 
appropriate. 

As noted above the proposed differ¬ 
entials at North Platte, Chadron and 
Scottsbluff recognize the additional 
transportation cost which would be nec¬ 
essary to deliver supplemental milk to 
these points rather than to Omaha from 
the usual sources of such milk. During 
certain months of 1963 and 1964 the 
major cooperative found it necessary to 
import supplemental milk. This milk 
was obtained from sources in Iowa, 
Minnesota and Wisconsin and supplied 
to handlers in Omaha and Lincoln, Ne¬ 
braska. At times when milk is in short 
supply, the cooperative has redirected 
bulk tank routes normally received at its 
Grand Island receiving station for trans¬ 
fer to plants in the Omaha and Lincoln 
areas to plants in the western part of 
the State. Otherwise it might have been 
necessary to import milk to supply these 
plants. It is obviously more economical 
to have supplemental milk from Minne¬ 
sota received at Omaha or Lincoln in¬ 
stead of North Platte. 

The proposed Class I differentials 
would result in substantial equity among 
all handlers competing for sales in the 
major population centers in the market¬ 
ing area. The proposed conforming 
change in uniform prices to producers 
would also tend to assure handlers that 
an adequate supply of milk will continue 
to be available locally. 

7. Location adjustments. The pres¬ 
ent order provides that Class I and uni- 
orm prices at pool plants located more 
an 80 miles from certain specified 
points in the marketing area shall be re- 
cents plus an additional 1.5 
nffu * eac k *0 m iles or fraction there- 
that such distance exceeds 90 miles. 
R nis provi sion should be continued. 

ause of the expansion of the market¬ 
ing area anc * tlle establishment of pric- 
kno Z ° nes witllin the marketing area, it 
bp additional basing points 

tivpof and the prices effec- 
arp n t i. e affe °ted plant be those which 
oninf aPP u- cable at the nearest basing 
ment SUbject to the appropriate adjust- 

adripH^ 101 ! and Scottsbluff should be 
as basing points in the Western 
for ^ orfolk should be substituted 

E astern U ^ne S ^ & baSing P ° int in the 

loc A l tbe p] - e sent time there are no plants 
wouiA° U £id e the defined zones which 
order qualify as P° o1 Plants under the 

center^n 1 ^ 18 the major Population 
isthp io? the Western zone. Chadron 
ai gest city in the northern portion 


of this zone. Use of these two cities will 
establish a better balance in the pricing 
pattern than would the use of a single 
basing point in the Western zone. 

For the same reason Norfolk has been 
substituted for Columbus as one of the 
basing points in the Eastern zone. There 
are no pool plants in Columbus, which 
is located in the same general area as 
Grand Island, Lincoln and Omaha. 
Norfolk is directly north of Columbus. 
It contains two pool plants as well as 
the surplus disposal plant operated by 
the cooperative association. Using it as 
a basing point will give more balance 
since it will distribute the basing points 
more uniformly throughout the market¬ 
ing area. Its use will not affect prices at 
any pool plant nor at either of the two 
plants in Iowa which are presently sub¬ 
ject to partial regulation under the order. 

8. Payments to cooperative associa¬ 
tions. The order should be amended to 
provide that handlers pay a cooperative 
association at the class prices rather 
than at the uniform price for milk re¬ 
ceived from the cooperative association 
in its capacity as the handler for its 
members’ milk. 

From the inception of the original 
Omaha-Council Bluffs order in April 
1939 until November 1961, a cooperative 
association was the handler for all its 
member milk. Handlers paid the co¬ 
operative association at the class prices 
and the cooperative association settled 
with the market administrator through 
the producer-settlement fund. Since 
November 1961, handlers have settled 
directly with the market administrator 
and the cooperative associations have re¬ 
ceived the uniform price for their mem¬ 
ber milk. 

The major cooperative association, 
after three years experience under the 
present procedure, feels that its market¬ 
ing efficiency has been impaired. When 
handlers purchase milk at class prices 
rather than at the uniform price the as¬ 
sociation is much better informed as to 
the fluid needs of the handlers in the 
market. It is thus in a better position to 
distribute available supplies among han¬ 
dlers to meet their individual require¬ 
ments. Since this association represents 
approximately 95 percent of the produc¬ 
ers on the present market, and 85 per¬ 
cent of the producers in the area 
proposed to be added to the market, the 
ability of the cooperative association to 
shift its member milk to the best advan¬ 
tage is of extreme importance to the 
economy and efficiency of the entire 
market. 

Adoption of this provision will in no 
way affect handlers’ costs for milk. It 
will result only in their paying the entire 
cost of their milk to the cooperative 
association, rather than paying part to 
the cooperative association and part to 
the producer-settlement fund in the 
case of high utilization handlers, or in 
the case of low utilization handlers, pay¬ 
ing the cooperative association more 
than the use of value of their milk and 
being reimbursed from the producer- 
settlement fund. 

9. Conforming changes. Because of 
the extensive nature of the amendments 
discussed above it has been necessary to 


revise other sections of the order to 
make them conform to the recommended 
amendments. Such changes, however, 
are not substantial and will not affect 
the order as it applies to handlers and 
producers. 

Addition of the eleven counties to the 
marketing area would require a con¬ 
forming change in the basing points 
provided in the transfer provisions. The 
order presently requires skim milk and 
butterfat in the form of bulk fluid milk 
products be Class I if transferred or 
diverted to a nonpool plant located more 
than 200 miles from the nearer of Omaha 
or North Platte. In the past surplus 
milk from the Scottsbluff area has been 
moved to Johnstown, Colorado, for man¬ 
ufacturing purposes. To accommodate 
the orderly disposition of surplus milk 
in this portion of the marketing area, 
Scottsbluff should be added as a basing 
point for determining the nonpool 
plants at which transfers or diversions 
may be accounted for at less than 
Class I. 

It is further concluded that the order 
as modified by the amendments above 
recommended is a proper instrument for 
regulation of the marketing of milk in 
the eleven counties to be added to the 
marketing area. 

Rulings on proposed findings and con¬ 
clusions. Briefs and proposed findings 
and conclusions were filed on behalf of 
certain interested parties. These briefs, 
proposed findings and conclusions and 
the evidence in the record were consid¬ 
ered in making the findings and conclu¬ 
sions set forth above. To the extent 
that the suggested findings and conclu¬ 
sions filed by interested parties are 
inconsistent with the findings and con¬ 
clusions set forth herein, the requests 
to make such findings or reach such 
conclusions are denied for the reasons 
previously stated in this decision. 

General findings. The findings and 
determinations hereinafter set forth are 
supplementary and in addition to the 
findings and determinations previously 
made in connection with the issuance of 
the aforesaid order and of the previously 
issued amendments thereto; and all of 
said previous findings and determina¬ 
tions are hereby ratified and affirmed, 
except insofar as such findings and de¬ 
terminations may be in conflict with the 
findings and determinations set forth 
herein. 

(a) The tentative marketing agree¬ 
ment and the order, as hereby proposed 
to be amended, and all of the terms and 
conditions thereof, will tend to effectu¬ 
ate the declared policy of the Act; 

(b) The parity prices of milk as de¬ 
termined pursuant to section 2 of the 
Act are not reasonable in view of the 
price of feeds, available supplies of feeds, 
and other economic conditions which 
affect market supply and demand for 
milk in the marketing area, and the min¬ 
imum prices specified in the proposed 
marketing agreement and the order, as 
hereby proposed to be amended, are such 
prices as will reflect the aforesaid fac¬ 
tors, insure a sufficient quantity of pure 
and wholesome milk, and be in the pub¬ 
lic interest; and 
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(c) The tentative marketing agree¬ 
ment and the order, as hereby proposed 
to be amended, will regulate the han¬ 
dling of milk in the same manner as, 
and will be applicable only to persons 
in the respective classes of industrial 
and commercial activity specified in, a 
marketing agreement upon which a 
hearing has been held. 

Recommended marketing agreement 
and order amending the order. The fol¬ 
lowing order amending the order as 
amended regulating the handling of milk 
in the Nebraska-Western Iowa market¬ 
ing area is recommended as the detailed 
and appropriate means by which the 
foregoing conclusions may be carried out. 
The recommended marketing agreement 
is not included in this decision because 
the regulatory provisions thereof would 
be the same as those contained in the 
order, as hereby proposed to be amended: 
Definitions 

1065.1 Act. 

1065.2 Secretary. 

1065.3 Department. 

1065.4 Person. 

1065.5 Cooperative association. 

1065.6 Nebraska-Western Iowa marketing 

area. 

1065.7 Producer. 

1065.8 Handler. 

1065.9 Producer-handler. 

1065.10 Distributing plant. 

1065.11 Supply plant. 

1065.12 Pool plant. 

1065.13 Nonpool plant. 

1065.14 Producer milk. 

1065.15 Other source milk. 

1065.16 Fluid milk product. 

1065.17 Route. 

1065.18 Butter price. 

Market Administrator 

1065.20 Designation. 

1065.21 Powers. 

1065.22 Duties. 

Reports, Records and Facilities 

1065.30 Reports of receipts and utilization. 

1065.31 Payroll reports. 

1065.32 Other reports. 

1065.33 Records and facilities. 

1065.34 Retention of records. 

Classification 

1065.40 Skim milk and butterfat to be clas¬ 

sified. 

1065.41 Classes of utilization. 

1065.42 Shrinkage. 

1065.43 Responsibility of handlers and re¬ 

classification of milk. 

1065.44 Transfers. 

1065.45 Computation of skim milk and but¬ 

terfat in each class. 

1065.46 Allocation of skim milk and butter- 

fat classified. 

Minimum Prices 

1065.50 Basic formula price. 

1065.51 Class prices. 

1065.52 Butterfat differentials to handlers. 

1065.53 Location adjustments to handlers. 

1065.54 Use of equivalent prices. 

Application of Provisions 

1065.60 Producer-handler. 

1065.61 Plants subject to other Federal 

orders. 

1065.62 Handler operating a partially regu¬ 

lated distributing plant. 

Determination of Prices to Producers 

1065.70 Computation of the net pool obliga¬ 

tion of each pool handler. 

1065.71 Computation of uniform prices. 

1065.72 Butterfat differential to producers. 


Sec. 

1065.73 Location differentials to producers 

and on nonpool milk. 

1065.74 Notification of handlers. 

Payments 

1065.80 Time and method of payment. 

1065.81 Producer-settlement fund. 

1065.82 Payments to the producer-settle¬ 

ment fund. 

1065.83 Payments out of the producer- 

settlement fund. 

1065.84 Adjustment of accounts. 

1065.85 Marketing services. 

1065.86 Expense of administration. 

1065.87 Termination of obligations. 

Miscellaneous Provisions 

1065.90 Effective time. 

1065.91 Suspension or termination. 

1065.92 Continuing obligations. 

1065.93 Liquidation. 

1065.94 Agents. 

1065.95 Separability of provisions. 

Authority: The provisions of this Part 
1065 issued under secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 

Definitions 
§ 1065.1 Act. 

“Act” means Public Act No. 10, 73d 
Congress, as amended, and as re-enacted 
and amended by the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601 et seq.K 

§ 1065.2 Secretary. 

“Secretary” means the Secretary of 
Agriculture of the United States or any 
officer or employee of the United States 
authorized to exercise the powers and to 
perform the duties of the Secretary of 
Agriculture. 

§ 1065.3 Department. 

“Department” means the United States 
Department of Agriculture or any other 
Federal agency authorized to perform 
the price reporting functions specified in 
this part. 

§ 1065.4 Person. 

“Person” means any individual, part¬ 
nership, corporation, association, or any 
other business unit. 

§ 1065.5 Cooperative association. 

“Cooperative association” means any 
cooperative marketing association which 
the Secretary determines, after applica¬ 
tion of the association: 

(a) Is qualified under the provisions 
of the Act of Congress of February 18, 
1922, as amended, known as the “Capper- 
Volstead Act”; 

(b) Has full authority in the sale of 
milk of its members and is engaged in 
making collective sales of, or marketing, 
milk or its products for its members; 

(c) Has its entire activities under the 
control of its members. 

§ 1065.6 Nebraska-Western Iowa mar¬ 
keting area. 

The Nebraska-Western Iowa market¬ 
ing area, hereinafter called “marketing 
area” means all the territory within the 
counties and townships enumerated be¬ 
low, together with all territory within 
the boundaries so designated which is oc¬ 
cupied by Government (municipal, State 
or Federal) reservations, installations, 
institutions or other establishments: 


(a) Eastern zone. The counties of 
Harrison and Mills and the townships of 
Boomer, Crescent, Garner, Hardin, 
Hazel Dell, Kane, Keg Creek, Lake, Lewis, 
Minden, Neola, Norwalk, Rockford, Silver 
Creek, Washington and York in Potta¬ 
wattamie County, all in the State of 
Iowa, and the counties of Adams, Boone, 
Buffalo, Burt, Butler, Cass, Clay, Colfax, 
Cuming, Custer, Dodge, Douglas, Fill¬ 
more, Franklin, Gage, Greeley, Hall, 
Hamilton, Harlan, Howard, Jefferson, 
Johnson, Kearney, Lancaster, Madison, 
Merrick, Nance, Nemaha, Nuckolls, 
Phelps, Otoe, Platte, Polk, Saline, Sarpy, 
Saunders, Seward, Sherman, Stanton, 
Thayer, Washington, Wayne, Webster, 
Valley, and York, all in the State of 
Nebraska; 

(b) Central zone. The counties of 
Dawson, Frontier, Furnas, Gosper, Keith, 
Lincoln and Red Willow, all in the State 
of Nebraska; 

(c) Western zone. The counties of 
Banner, Box Butte, Cheyenne, Dawes, 
Deuel, Garden, Kimball, Morrill, Scotts 
Bluff, Sheridan, and Sioux, all in the 
State of Nebraska. 

§ 1065.7 Producer. 

“Producer” means any person, other 
than a producer-handler as defined in 
any order (including this part) issued 
pursuant to the Act, who produces milk 
in compliance with the Grade A inspec¬ 
tion requirements of a duly constituted 
health authority and whose milk is (a) 
received at a pool plant, or (b) diverted 
as producer milk pursuant to § 1065.14. 

§ 1065.8 Handler. 

“Handler” means: 

(a) Any person who operates a pool 
plant. In case a corporation with rec¬ 
ognized divisions which are operated as 
separate business units operates tw r o or 
more pool plants, each such division shall 
be the handler with respect to the pool 
plant(s) it operates; 

(b) Any person who operates a par¬ 
tially regulated distributing plant; 

(c) Any cooperative association with 
respect to milk of its member producers 
which is diverted from a pool plant to 
a nonpool plant for the account of such 
association; 

(d) A cooperative association with re¬ 
spect to milk of its member producers 
which is delivered from the farm to the 
pool plant of another handler in a tank 
truck owned and operated by, or under 
contract to, such cooperative association 
if the cooperative association notifies the 
market administrator and the handler 
to whom the milk is delivered, in writing 
prior to the first day of the month in 
which the milk is delivered, that it wishes 
to be the handler for the milk. In this 
case, the milk is received from produceis 
by the cooperative association at the lo¬ 
cation of the plant to which it is deliv¬ 
ered; and 

(e) A producer-handler, or any peiso 
who operates an other order plant a - 
scribed in § 1065.61. 

§ 1065.9 Producer-handler. 

“Producer-handler” means any peison 
who is both a dairy farmer and the ope 
ator of a distributing plant, and u 
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meets the qualifications specified in par¬ 
agraphs (a) and (b) of this section; 

(a) Receipts of fluid milk products at 
his plant are solely milk of his own pro¬ 
duction and from pool plants of other 
handlers; and 

(b) The maintenance, care and man¬ 
agement of the dairy animals and other 
resources necessary to produce the milk 
and the processing, packaging and dis¬ 
tribution of the milk are the personal 
enterprise and the personal risk of such 
person. 

§ 1065.10 Distributing plant. 

“Distributing plant” means a plant 
which is approved by an appropriate 
health authority for the processing or 
packaging of Grade A milk and from 
which any fluid milk product is disposed 
of during the month on routes in the 
marketing area. 

§ 1065.11 Supply plant. 

“Supply plant” means a plant from 
which milk, skim milk, or cream, ac¬ 
ceptable to an appropriate health au¬ 
thority for distribution in the marketing 
area under a Grade A label, is shipped 
during the month to a pool plant quali¬ 
fied pursuant to § 1065.12. 

§ 1065.12 Pool plant. 

“Pool plant” means a plant, other than 
that of a producer-handler or a handler 
partially exempt pursuant to § 1065.61, 
described in paragraph (a) or (b) of this 
section. If a portion of a plant is physi¬ 
cally apart from the Grade A portion of 
such plant, is operated separately and is 
not approved by any health authority 
for the receiving, processing or packag¬ 
ing of any fluid milk product for Grade A 
disposition, it shall not be considered as 
part of a pool plant pursuant to this 
section. 

(a) A distributing plant from which 
a volume of Class I milk equal to not 
less than 50 percent of the Grade A milk 
received at such plant from dairy farm¬ 
ers, supply plants (exclusive of plants 
qualifying as pool plants pursuant to this 
paragraph), and cooperative associations 
Pursuant to § 1065.8(d), is disposed of 
during the month on routes and not less 
than 15 percent of such receipts are so 
disposed of in the marketing area; and 

(b) A supply plant from which the 
volume of fluid milk products shipped 
during the month to pool plants qualified 
Pursuant to paragraph (a) of this sec¬ 
tion is not less than 50 percent of the 
Grade A milk received at such plant from 
uairy farmers and cooperative associa¬ 
tions pursuant to § 1065.8(d) during such 
month. A supply plant that qualifies as 
a pool plant in each of the immediately 
Preceding months of August through De¬ 
cember shall be a pool plant for the suc¬ 
ceeding months of January through July, 
unless the plant operator requests the 
market administrator, in writing, that 
such plant not be a pool plant, such non- 
Pooi plant status to be effective the first 
month following such notice and there- 

ter until the plant again qualifies as a 
pool plant on the basis of shipments. 

§ 1065.13 Nonpool plant. 

Nonpool plant” means any milk re- 

eiVmg » manufacturing or processing 


plant other than a pool plant. The fol¬ 
lowing categories of nonpool plants are 
further defined as follows: 

(a) “Other order plant” means a plant 
that is fully subject to the pricing and 
pooling provisions of another order issued 
pursuant to the Act. 

(b) “Producer-handler plant” means 
a plant operated by a producer-handler 
as defined in any order (including this 
part) issued pursuant to the Act. 

(c) “Partially regulated distributing 
plant” means a nonpool plant that is 
neither an other order plant nor a pro¬ 
ducer-handler plant, from which fluid 
milk products labeled Grade A in con¬ 
sumer-type packages or dispenser units 
are distributed on routes in the market¬ 
ing area during the month. 

(d) “Unregulated supply plant” means 
a nonpool plant that is a supply plant 
and is neither an other order plant nor 
a producer-handler plant. 

§ 1065.14 Producer milk. 

“Producer milk” of each handler means 
all skim milk and butterfat produced by 
producers: 

(a) With respect to receipts at a pool 
plant: 

(1) Received directly from such pro¬ 
ducers; and 

(2) Diverted from such pool plant to a 
nonpool plant for the account of the op¬ 
erator of the pool plant, subject to the 
limitations and conditions of paragraph 

(c) of this section; 

(b) With respect to receipts of a co¬ 
operative association: 

(1) For which such cooperative asso¬ 
ciation is the handler pursuant to 
§ 1065.8(c), subject to the limitations 
and conditions of paragraph (c) of this 
section; and 

(2) For which the cooperative asso¬ 
ciation is the handler pursuant to 
§ 1065.8(d); 

(c) With respect to diversions to non¬ 
pool plants pursuant to paragraphs (a) 
(2) and (b) (1) of this section: 

(1) Such diversions may be without 
limit during the months of March 
through June, but may not be more than 
50 percent of the total production of any 
producer during any other month and 
milk diverted in excess of this limit shall 
not be producer milk; and 

(2) For the purpose of location ad¬ 
justments pursuant to §§ 1065.53 and 
1065.73, milk so diverted shall be priced 
at the location of the plant to which 
diverted. 

§ 1065.15 Other source milk. 

“Other source milk” means all skim 
milk and butterfat contained in or rep¬ 
resented by: 

(a) Receipts during the month in the 
form of fluid milk products, except (1) 
fluid milk products received from pool 
plants, (2) producer milk, or (3) inven¬ 
tory at the beginning of the month; and 

(b) Products other than fluid milk 
products (except cottage cheese from 
pool plants) from any source (including 
those produced at the plant) which are 
reprocessed or converted to another 
product in the plant during the month, 
and any disappearance of products other 
than fluid milk products capable of being 


converted into fluid milk products and 
not otherwise accounted for pursuant to 
§ 1065.33. 

§ 1065.16 Fluid milk product. 

“Fluid milk product” means milk, 
skim milk, buttermilk, flavored milk, 
yogurt, milk drinks (plain or flavored), 
concentrated milk (frozen or fresh), 
cream, cultured or sour cream or any 
mixture in fluid form of milk or skim 
milk and cream (except frozen cream, 
aerated cream products, ice cream mix, 
frozen dessert mixes, eggnog, evaporated 
or condensed milk, and sterilized prod¬ 
ucts packaged in hermetically sealed 
containers). 

§ 1065.17 Route. 

“Route” means any delivery (includ¬ 
ing delivery by a vendor or through a 
distribution point, or sale from a plant 
store) of a fluid milk product to retail or 
wholesale outlets other than a delivery 
(a) in bulk to a milk plant, or (b) to a 
food processing plant pursuant to 
§ 1065.41(c) (4). 

§ 1065.18 Butter price. 

“Butter price” means the simple aver¬ 
age of the daily wholesale selling prices 
(using the midpoint of any price range 
as one price) of Grade A (92-score) bulk 
creamery butter at Chicago as reported 
by the Department during the month. 

Market Administrator 
§ 1065.20 Designation. 

The agency for the administration of 
this part shall be a market administra¬ 
tor, selected by the Secretary, who shall 
be entitled to such compensation as may 
be determined by, and shall be subject to 
removal at the discretion of, the Secre¬ 
tary. 

§ 1065.21 Powers. 

The market administrator shall have 
the following powers with respect to this 
part: 

(a) To administer its terms and pro¬ 
visions; 

(b) To receive, investigate and report 
to the Secretary complaints of viola¬ 
tions; 

(c) To make rules and regulations to 
effectuate its terms and provisions; and 

(d) To recommend amendments to 
the Secretary. 

§ 1065.22 Duties. 

The market administrator shall per¬ 
form all duties necessary to administer 
the terms and provisions of this part, in¬ 
cluding but not limited to the following: 

(a) Within 45 days following the date 
on which he enters upon his duties, or 
such lesser period as may be prescribed 
by the Secretary, execute and deliver to 
the Secretary a bond, effective as of the 
date on which he enters upon such duties 
and conditioned upon the faithful per¬ 
formance of such duties, in an amount 
and with surety thereon satisfactory to 
the Secretary; 

(b) Employ and fix the compensation 
of such persons as may be necessary to 
enable him to administer its terms and 
provisions; 

(c) Obtain a bond in a reasonable 
amount and with satisfactory surety 
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thereon covering each employee who 
handles funds entrusted to the market 
administrator; 

(d) Pay out of the funds provided by 
§ 1065.86 the cost of his bond and the 
bonds of his employees, his own com¬ 
pensation, and all other expenses, ex¬ 
cept those incurred under § 1065.85, 
necessarily incurred by him in the main¬ 
tenance and functioning of his office 
and in the performance of his duties; 

(e) Keep such books and records as 
will clearly reflect the transactions pro¬ 
vided for in this part, and upon request 
by the Secretary, surrender the same to 
such person as the Secretary may desig¬ 
nate; 

(f) Publicly announce, at his discre¬ 
tion, unless otherwise directed by the 
Secretary, by posting in a conspicuous 
place in his office and by such other 
means as he deems appropriate, the name 
of any person who, after the date upon 
which he is required to perform such 
acts, has not made reports or payments 
required by this part; 

(g) Submit his books and records to 
examination by the Secretary and fur¬ 
nish such information and reports as 
may be requested by the Secretary; 

(h) Prepare and disseminate publicly 
such statistics and information as he 
deems advisable and as do not reveal 
confidential information; 

(i) Verify all reports and payments by 
each handler by audit, if necessary, of 
such handler’s records and the records 
and facilities of any other handler or 
person upon whose utilization the clas¬ 
sification of skim milk and butterfat for 
such handler depends; 

(j) On or before the 12th day after 
the end of the month, report to each co¬ 
operative association, which so requests, 
the amount and class utilization of milk 
received by each handler from producers 
who are members of such cooperative 
association. For the purpose of this re¬ 
port, the milk so received shall be pro¬ 
rated to each class in the proportion that 
the total receipts of milk from producers 
by such handler were used in each class; 

(k) Publicly announce and notify 
each handler in writing on or before: (1) 
The 10th day of each month, the Class I 
milk price pursuant to § 1065.51(a) and 
the Class I butterfat differential pur¬ 
suant to § 1065.52(a) for the current 
month, and the Class II and Class III 
prices pursuant to § 1065.51 (b) and (c) 
and the Class II and Class III butterfat 
differential pursuant to § 1065.52(b) for 
the preceding month; and (2) the 12th 
day after the end of each month, the uni¬ 
form price pursuant to § 1065.71, and 
the butterfat differential to be paid pur¬ 
suant to § 1065.72; 

(l) Whenever required for purpose of 
allocating receipts from other order 
plants pursuant to § 1065.46(a)(8) and 
the corresponding step of § 1065.46(b), 
the market administrator shall estimate 
and publicly announce the utilization 
(to the nearest whole percentage) in 
each class during the month of skim milk 
and butterfat, respectively, in producer 
milk of all handlers. Such estimate 
shall be based upon the most current 
available data and shall be final for such 
purpose; 


(m) Report to the market admin¬ 
istrator of the other order, as soon as 
possible after the report of receipts and 
utilization for the month is received from 
a handler who has received fluid milk 
products from an other order plant, the 
classification to which such receipts are 
allocated pursuant to § 1065.46 pursuant 
to such report, and thereafter any change 
in such allocation required to correct 
errors disclosed in verification of such 
report; and . 

(n) Furnish to each handler operating 
a pool plant who has shipped fluid milk 
products to an other order plant, the 
classification to which the skim milk and 
butterfat in such fluid milk products were 
allocated by the market administrator 
of the other order on the basis of the re¬ 
port of the receiving handler; and, as 
necessary, any changes in such classifi¬ 
cation arising in the verification of such 
report. 

Reports, Records and Facilities 

§ 1065.30 Reports of receipts and uti¬ 
lization. 

On or before the 7th day, excluding 
holidays, after the end of each month 
each handler shall report to the market 
administrator for such month in the de¬ 
tail and on forms prescribed by the mar¬ 
ket administrator as follows: 

(a) Each handler operating pool 
plants shall report the quantities of skim 
milk or butterfat in: 

(1) Receipts at each such plant in: 

(1) Producer milk; 

(ii) Milk received from cooperative as¬ 
sociations pursuant to § 1065.8(d); 

(iii) Fluid milk products received from 
other pool plants; and 

(iv) Other source milk; 

(2) Opening inventories of fluid milk 
products; 

(3) The utilization in each class of 
the quantities required to be reported; 
and 

(4) Such other information with re¬ 
spect to receipts and utilization as the 
market administrator may request; 

(b) Each handler specified in § 1065.8 

(b) who operates a partially regulated 
distributing plant shall report as required 
in paragraph (a) of this section, except 
that receipts in Grade A milk shall be 
reported in lieu of those in producer 
milk; such report shall include a separate 
statement showing the respective 
amounts of skim milk and butterfat dis¬ 
posed of on routes (other than to pool 
plants) in the marketing area as Class I 
milk; 

(c) Each cooperative association shall 
report with respect to milk for which it 
is a handler pursuant to § 1065.8 (c) or 

(d) as follows: 

(1) Receipts of skim milk and butter¬ 
fat in producer milk; 

(2) Utilization of milk for which it 
is the handler pursuant to § 1065.8(c); 

(3) The quantities delivered to each 
pool plant of another handler pursuant 
to § 1065.8(d) ; and 

(4) Such other information as the 
market administrator may require. 

§ 1065.31 Payroll reports. 

On or before the 20th day of each 
month, each handler except one exempt 
pursuant to § 1065.61 or one making pay¬ 


ments pursuant to § 1065.62(b), shall 
submit to the market administrator his 
producer payroll (or in the case of a 
handler making payments pursuant to 
§ 1065.62(a), his payroll for daily 
farmers delivering Grade A milk) which 
shall show for each producer: 

(a) The name and address of the pro¬ 
ducer, dairy farmer or cooperative asso¬ 
ciation; 

(b) The total pounds of milk received 
and the average butterfat content 
thereof; 

(c) The location at which received 
and, for each producer whose milk was 
diverted to a nonpool plant, the total 
pounds of milk diverted and the location 
of the nonpool plant; and 

(d) The price, amount and date of 
payment with the nature and amount of 
any deductions. 


§ 1065.32 Ollier reports. 

Each producer-handler and each 
handler exempt from regulation pur¬ 
suant to §§ 1065.61 and 1065.62(b) shall 
make reports to the market adminis¬ 
trator at such time and in such manner 
as the market administrator may request. 


§ 1065.33 Records and facilities. 

Each handler shall maintain and make 
available to the market administrator, 
or his representative, during the usual 
hours of business, such accounts and 
records of his operations, including those 
of any other person upon whose utiliza¬ 
tion the classification of milk depends 
and such facilities as, in the opinion of 
the market administrator, are necessaiy 
to verify or to establish the correct data 
with respect to: 

(a) The receipts and utilization in 
whatever form of all skim milk and but¬ 
terfat required to be reported pursuant 
to § 1065.30; 

(b) The weights and tests for butter¬ 
fat and other contents of all milk and 
milk products received or utilized; and 

(c) Payments to producers or coop¬ 
erative associations. 


§ 1065.34 Retention of records. 

All books and records required under 
this part to be made available to the 
market administrator shall be retainea 
by the handler for a period of three yeai 
to begin at the end of the calenaa 
month to which such books and recora 
pertain: Provided, That if, within sue 
three-year period the market admim - 
trator notifies the handler in writing tn 
the retention of such records or of spe¬ 
cific books and records is necessary 
connection with the proceedings un 
section 8c(15) (A) of the Act or a corn 
action specified in such notice, d 

handler shall retain such booksw 
records or specified books and rec * 
until further written notification no 
the market administrator. ffive 

case the market administrator sliai b 
further written notification to 
handler promptly upon the ter mi 
of the litigation or when the recanted 
no longer necessary in connection i 
with. 

Classification 

§ 1065.40 Skim milk and butterfat l<> 
be classified. . 

The skim milk and butterfat 
are required to be reported pui 
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§ 1065.30 shall be classified each month 
by the market administrator, pursuant 
to the provisions of §§ 1065.41 through 
1065.46. If any of the water contained 
in the milk from which a product is made 
is removed before the product is utilized 
or disposed of by a handler, the pounds 
of skim milk used or disposed of in such 
product shall be considered to be an 
amount equivalent to the nonfat milk 
solids contained in such product, plus all 
of the water originally associated with 
such solids. 


§ 1065.41 Classes of utilization. 


Subject to the conditions set forth in 
§§ 1065.43 through 1065.46 the classes of 
utilization shall be as follows: 

(a) Class I milk. Class I milk shall 
be all skim milk and butterfat: 

(1) Disposed of in the form of a fluid 
milk product (including those recon¬ 
stituted) except: 

(1) Any product fortified with added 
solids shall be Class I in an amount 
equal only to the weight of an equal 
volume of a like unmodified product of 
the same butterfat content; and 

(ii) As classified pursuant to para¬ 
graph (c) (2), (3) and (4) of this sec¬ 
tion; or 

(2) Not specifically accounted for as 
Class II or as Class in. 

(b) Class II milk. Class II milk shall 
be all skim milk and butterfat used to 
produce cottage cheese except as classi¬ 
fied pursuant to paragraph (c) (2) and 
(3) of this section. 

(c) Class III milk. Class III milk shall 
be all skim milk and butterfat: 

(1) Used to produce any product other 
than a fluid milk product or a Class II 

product; 

(2) In fluid milk products or cottage 
cheese disposed of in bulk form for live¬ 
stock feed; 

(3) In fluid milk products or cottage 
cheese dumped after prior notification to 
and opportunity for verification by the 
market administrator; 

. ( 4) Disposed of in fluid milk products 
ln bulk form to a commercial food proc¬ 
essing establishment for use in food prod¬ 
ucts prepared for consumption off the 
Premises; 

^ sec * produce frozen cream; 

(6) Contained in inventory of fluid 
milk products on hand at the end of the 

month; 


m-W The wei £ht of skim milk in fluid 
pio pr0( *ucts which is excepted from 
milk Pursuant to paragraph (a) 
(1 (i) of this section; 

J. 8) In shrinkage of skim milk and but- 
tn s ?nJ especti vely, assigned pursuant 
follov°ing^ 2(b) bUt n0t exceed 
^o Percent of milk received di- 
nn f ^ 0m P rod ucers; plus 

9 n ? and one -half percent of milk 

Plantcfnf bulk tank lots from p ° o1 
mants of other handler; plus 

receiver?? 6 and one ~h alf percent of milk 
whiovT- i!: om a cooperative association 
suant 11 handler for such milk pur- 
handiJ? ^ 106 ?- 8( d), except that if the 
tice witw! rating Pool Plant files no- 
he i<? . mar ket administrator that 

of far^ Cba l ing such on the basis 
age shaink ei ? hts ’ the applicable percent- 
11 be two percent; plus 
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(iv) One and one-half percent of re¬ 
ceipts of fluid milk products in bulk from 
an other order plant, exclusive of the 
quantity for which Class II utilization 
was requested by the operator of such 
plant and the handler; plus 

(v) One and one-half percent of re¬ 
ceipts of fluid milk products in bulk from 
unregulated supply plants, exclusive of 
the quantity for which Class II utilization 
was requested by the handler; less 

(vi) One and one-half percent of milk 
disposed of in bulk tank lots to plants of 
other handlers (except that in the case 
of a cooperative association which is a 
handler pursuant to § 1065.8(d) when the 
exception specified in subdivision (iii) 
of this subparagraph applies, the appli¬ 
cable percentage shall be two percent) 
and to nonpool plants; and 

(9) In shrinkage of skim milk and 
butterfat, respectively, assigned pursuant 
to § 1065.42(b)(2). 

§ 1065.42 Shrinkage. 

The market administrator shall al¬ 
locate shrinkage over a handler’s re¬ 
ceipts as follows: 

(a) Compute the total shrinkage of 
skim milk and butterfat, respectively, for 
each handler; and 

(b) Prorate the resulting amount be¬ 
tween: (1) Skim milk and butterfat in 
amounts respectively equal to 50 times 
the maximum amount that may be com¬ 
puted pursuant to § 1065.41(c) (8); and 

(2) skim milk and butterfat in other 
source milk received in the form of 
fluid milk products, exclusive of that 
specified in § 1065.41(c) (8). 

§ 1065.43 Responsibility of handlers 
and reclassification of milk. 

(a) All skim milk and butterfat shall 
be Class I milk unless the handler who 
received such skim milk or butterfat 
from producers or cooperative associa¬ 
tions can establish to the satisfaction of 
the market administrator that such 
skim milk or butterfat should be classi¬ 
fied otherwise; and 

(b) Any skim milk or butterfat shall 
be reclassified if verification by the 
market administrator discloses that the 
original classification was incorrect. 

§ 1065.44 Transfers. 

Skim milk or butterfat in the form of 
a fluid milk product shall be classified: 

(a) At the utilization indicated by 
the operators of both plants, otherwise 
as Class I milk, if transferred from a 
pool plant to the pool plant of another 
handler, subject to the following con¬ 
ditions : 

(1) The skim milk or butterfat so as¬ 
signed to any class shall be limited to 
the amount thereof remaining in such 
class in the plant (s) of the transferee 
handler after computations pursuant to 
§ 1065.46(a) (8) and the corresponding 
step of § 1065.46(b) ; 

(2) If the transferor handler received 
during the month other source milk to 
be allocated pursuant to § 1065.46(a) (3) 
and the corresponding step of § 1065.46 
(b), the skim milk and butterfat so 
transx^rred shall be classified so as to 
allocate the least possible Class I utili¬ 
zation to such other source milk; and 


(3) If the transferor handler received 
during the month other source milk to 
be allocated pursuant to § 1065.46(a) (7) 
or (8) and the corresponding steps of 
§ 1065.46(b), the skim milk and butter¬ 
fat so transferred up to the total of 
such receipts shall not be classified as 
Class I milk to a greater extent than 
would be applicable to a like quantity of 
such other source milk received at the 
transferee plant; 

(b) As Class I milk, if transferred 
from a pool plant to a producer-handler; 

(c) As Class I milk, if transferred or 
diverted to a nonpool plant that is 
neither an other order plant nor a pro¬ 
ducer-handler plant, located more than 
200 miles by the shortest highway dis¬ 
tance as determined by the market ad¬ 
ministrator, from the nearest of the City 
Halls of Omaha, North Platte, or Scotts- 
bluff, Nebraska, and more than 50 miles 
from the pool plant from which trans¬ 
ferred or diverted, except that cream so 
transferred may be classified as Class 
III if notice is given to the market ad¬ 
ministrator at least 24 hours prior to 
shipment, each container is labeled by 
the transferor as “ungraded cream for 
manufacturing only”, and such ship¬ 
ment is so invoiced; 

(d) As Class I milk, if transferred or 
diverted in bulk to a nonpool plant that 
is neither an other order plant nor a 
producer-handler plant, located not 
more than 200 miles, by the shortest 
highway distance as determined by the 
market administrator, from the nearest 
of the City Halls of Omaha, North 
Platte, or Scottsbluff, Nebraska, or 
within 50 miles of the pool plant from 
which transferred or diverted, unless 
the requirements of subparagraphs (1) 
and (2) of this paragraph are met, in 
which case the skim milk and butterfat 
so transferred or diverted shall be classi¬ 
fied in accordance with the assignment 
resulting from subparagraph (3) of this 
paragraph: 

(1) The transferring or diverting 
handler claims classification pursuant 
to the assignment set forth in subpara¬ 
graph (3) of this paragraph in his re¬ 
port submitted to the market adminis¬ 
trator pursuant to § 1065.30 for the 
month within which such transaction 
occurred; 

(2) The operator of such nonpool 
plant maintains books and records 
showing the utilization of all skim milk 
and butterfat received at such plant 
which are made available if requested 
by the market administrator for the 
purpose of verification; and 

(3) The skim milk and butterfat so 
transferred shall be classified on the 
basis of the following assignment of 
utilization at such nonpool plant in ex¬ 
cess of receipts of packaged fluid milk 
products from all pool plants and other 
order plants: 

(i) Any Class I utilization disposed of 
on routes in the marketing area shall be 
first assigned to the skim milk and but¬ 
terfat in the fluid milk products so trans¬ 
ferred or diverted from pool plants, next 
pro rata to receipts from other order 
plants and thereafter to receipts from 
dairy farmers who the market admin¬ 
istrator determines constitute regular 
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sources of supply of Grade A milk for 
such nonpool plant; 

(ii) Any Class I utilization disposed 
of on routes in the marketing area of 
another order issued pursuant to the 
Act shall be first assigned to receipts 
from plants fully regulated by such or¬ 
der, next pro rata to receipts from pool 
plants and other order plants not regu¬ 
lated by such order and thereafter to re¬ 
ceipts from dairy farmers who the mar¬ 
ket administrator determines constitute 
regular sources of supply for such non¬ 
pool plant; 

(iii) Class I utilization in excess of that 
assigned pursuant to subdivisions (i) and 
(ii) of this subparagraph shall be as¬ 
signed first to remaining receipts from 
dairy farmers who the market admin¬ 
istrator determines constitute the regu¬ 
lar source of supply for such nonpool 
plant and Class I utilization in excess of 
such receipts shall be assigned pro rata 
to unassigned receipts at such nonpool 
plant from all pool and other order 
plants; and 

(iv) To the extent that Class I utiliza¬ 
tion is not so assigned to it, the skim milk 
and butterfat so transferred shall be 
classified as Class III milk; 

(e) Skim milk and butterfat trans¬ 
ferred to the pool plant of another han¬ 
dler by a cooperative association which 
is the handler of such milk pursuant to 
§ 1065.8(d) shall be classified pro rata to 
the respective amounts thereof remain¬ 
ing in each class for such month in the 
pool plant of the receiving handler after 
the computation pursuant to § 1065.46(a) 

(9) and the corresponding step of 
§ 1065.46(b); and 

(f) As follows, if transferred to an 
other order plant in excess of receipts 
from such plant in the same category as 
described in subparagraph (1), (2) or 

(3) of this paragraph; 

(1) If transferred in packaged form, 
classification shall be in the classes to 
which allocated as a fluid milk product 
under the other order; 

(2) If transferred in bulk form, classi¬ 
fication shall be in classes to which allo¬ 
cated as a fluid milk product under the 
other order (including allocation under 
the conditions set forth in subparagraph 

(3) of this paragraph) ; 

(3) If the operators of both the trans¬ 
feror and transferee plants so request in 
the reports of receipts and utilization 
filed with their respective market admin¬ 
istrators, transfers in bulk form shall be 
classified as Class in to the extent of 
the Class III utilization (or comparable 
utilization under such other order) avail¬ 
able for such assignment pursuant to the 
allocation provisions of the transferee 
order; 

(4) If information concerning the 
classification to which allocated under 
the other order is not available to the 
market administrator for purposes of 
establishing classification pursuant to 
this paragraph, classification shall be as 
Class I, subject to adjustment when such 
information is available; 

(5) For the purposes of this paragraph 
if the transferee order provides for only 
two classes of utilization, milk allocated 
to a class consisting primarily of fluid 
milk products shall be classified as Class 


I, and milk allocated to Class II under 
the other order shall be classified as 
Class HI; and 

(6) If the form in which any fluid milk 
product is transferred to an other order 
plant is not defined as a fluid milk prod¬ 
uct under such other order, classification 
shall be in accordance with the provi¬ 
sions of § 1065.41. 

§ 1065.45 Computation of skim milk 
and butterfat in each class. 

For each month the market admin¬ 
istrator shall correct for mathematical 
and other obvious errors the reports sub¬ 
mitted by each handler and shall com¬ 
pute the total pounds of skim milk and 
butterfat, respectively, in each class for 
such handler. 

§ 1065.46 Allocation of skim milk and 
butterfat classified. 

After making the computations pursu¬ 
ant to § 1065.45, the market administra¬ 
tor shall determine the classification of 
producer milk for each handler as 
follows: 

(a) Skim milk shall be allocated in 
the following manner: 

(1) Subtract from the total pounds of 
skim milk in Class III the pounds of 
skim milk classified as Class III pursuant 
to § 1065.4r(c) (8); 

(2) Subtract from the remaining 
pounds of skim milk in each class the 
pounds of skim milk in fluid milk prod¬ 
ucts received in packaged form from 
other order plants as follows: 

(i) From Class III milk, the lesser of 
the pounds remaining or two percent of 
such receipts; and 

(ii) From Class I milk, the remainder 
of such receipts; 

(3) Subtract in the order specified 
below from the pounds of skim milk re¬ 
maining in each class, in series begin¬ 
ning with Class III the pounds of skim 
milk in each of the following: 

(i) Other source milk in a form 
other than that of a fluid milk product; 

(ii) Receipts of fluid milk products 
for which Grade A certification is not 
established, or which are from uniden¬ 
tified sources; and 

(iii) Receipts of fluid milk products 
from a producer-handler, as defined un¬ 
der this or any other Federal order; 

(4) Subtract, in the order specified 
below, in sequence beginning with Class 
III from the pounds of skim milk remain¬ 
ing in Classes II and III, but not in excess 
of such quantity: 

(i) Receipts of fluid milk products 
from an unregulated supply plant: 

(a) For which the handler requests 
Class II or Class III utilization; or 

(b) Which are in excess of the pounds 
of skim milk determined by multiplying 
the pounds of skim milk remaining in 
Class I milk by 1.25 and subtracting the 
sum of the pounds of skim milk in pro¬ 
ducer milk, receipts from other pool han¬ 
dlers, and receipts in bulk from other 
order plants; 

(ii) Receipts of fluid milk products in 
bulk from an other order plant in excess 
of similar transfers to such a plant, if 
Class II or Class III utilization was re¬ 
quested by the operator of such plant 
and the handler; 


(5) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in inventory of fluid milk 
products on hand at the beginning of the 
month; 

(6) Add to the remaining pounds of 
skim milk in Class III milk the pounds 
subtracted pursuant to subparagraph (1) 
of this paragraph; 

(7) Subtract from the pounds of skim 
milk remaining in each class, pro rata 
to such quantities, the pounds of skim 
milk in receipts of fluid milk products 
from unregulated supply plants which 
were not subtracted pursuant to subpara¬ 
graph (4) (i) of this paragraph; 

(8) Subtract from the pounds of skim 
milk remaining in each class, in the fol¬ 
lowing order, the pounds of skim milk 
in receipts of fluid milk products in bulk 
from an other order plant (s) , in excess 
in each case of similar transfers to the 
same plant, which were not subtracted 
pursuant to subparagraph (4) (ii) of this 
paragraph: 

(i) In series beginning with Class ni, 
the pounds determined by multiplying 
the pounds of such receipts by the larger 
of the percentage of estimated Class II 
and Class in utilization of skim milk an¬ 
nounced for the month by the market 
adrtiinistrator pursuant to § 1065.22(1) 
or the percentage that Class H and Class 
in utilization remaining is of the total 
remaining utilization of skim milk of the 
handler; and 

(ii) From Class I, the remaining 
pounds of such receipts; 

(9) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk received in fluid milk prod¬ 
ucts from pool plants of other handlers 
according to the classification assigned 
pursuant to § 1065.44(a); 

(10) Subtract pro rata from the 
pounds of skim milk remaining in each 
class the pounds of skim milk received 
in fluid milk products from a cooperative 
association in its capacity as a handler 
pursuant to § 1065.8(d); and 

(11) If the pounds of skim milk re¬ 
maining in all classes exceed the pounds 
of skim milk in producer milk, subtract 
such excess from the pounds of skim nulk 
remaining in each class in series be¬ 
ginning with Class III. Any amount so 
subtracted shall be known as “overage ; 

(b) Butterfat shall be allocated in 

accordance with the procedure outlined 
for skim milk in paragraph (a) of this 
section; and ... 

(c) Combine the amounts of skim miiK 
and butterfat determined pursuant to 
paragraphs (a) and (b) of this s ® ct ^ on 
into one total for each class and de¬ 
termine the weighted average butteria 
content of producer milk in each class. 

Minimum Prices 


§ 1065.50 Basic formula price. 

The basic formula price shall be the 
average price per hundredweight i 
manufacturing grade milk, f.o.b. P la r , 
in Wisconsin and Minnesota, as report h 
by the Department for the month, fad 
price shall be adjusted to a 3 -5 perc 
butterfat basis by a butterfat 
rounded to the nearest one-tenth 

a/^ of O 1 9 ti'mPC t.hP ChlCfl§>0 ^ 
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ter price for the month. The basic 
formula price shall be rounded to the 
nearest full cent. 

§ 1065.51 Class prices. 

Subject to the provisions of §§ 1065.52 
and 1065.53 the class prices per hundred¬ 
weight shall be as follows: 

(a) Class I milk. The basic formula 
price for the preceding month plus $1.40 
for pool plants located in the Eastern 
zone; plus $1.55 in the Central zone; and 
plus $1.80 in the Western zone. 

(b) Class II milk. The basic formula 
price for the month plus 15 cents. 

(c) Class III milk. The basic formula 
price for the month. 

§ 1065.52 Bulierfai differentials to han¬ 
dlers. 

For milk containing more or less than 
3.5 percent butterfat, the class prices 
pursuant to § 1065.51 shall be increased 
or decreased, respectively, for each one- 
tenth of one percent of butterfat by the 
appropriate rate, rounded in each case to 
the nearest one-tenth cent, determined 
as follows: 

(a) Class I milk. Multiply the butter 
price for the preceding month by 0.125; 

and 

(b) Class II and Class III milk. Multi¬ 
ply the butter price for the current 
month by 0.115. 


Application of Provisions 
§ 1065.60 Producer-handler. 

Sections 1065.40 through 1065.46, 
1065.50 through 1065.53, 1065.70 through 
1065.73, and 1065.80 through 1065.87 
shall not apply to a producer-handler. 

§ 1065.61 Plants subject to other Fed¬ 
eral orders. 

Except for §§ 1065.32 through 1065.34 
the provisions of this part shall not ap¬ 
ply to a handler with respect to the oper¬ 
ation of plants described as follows: 

(a) A plant qualified pursuant to 
§ 1065.12(a) from which a lesser volume 
of fluid milk products is disposed of in 
the Nebraska-Western Iowa marketing 
area than in the marketing area of an¬ 
other marketing agreement or order 
issued pursuant to the Act and which 
is fully subject to the classification and 
pricing provisions of such other agree¬ 
ment or order; and 

(b) Any plant qualified pursuant to 
§ 1065.12(b) for any portion of the 
period of January through July, inclu¬ 
sive, that producer milk at such plant is 
subject to the classification and pricing 
provisions of another order issued pur¬ 
suant to the Act. 

§ 1065.62 Obligations of handler oper¬ 
ating a partially regulated distribut¬ 
ing plant. 


§ 1065.53 Location adjustment to han¬ 
dlers. 


(a) For milk received from producers 
at a pool plant (or diverted to a nonpool 
plant) located outside the marketing area 
and disposed of as Class I milk or as¬ 
signed Class I location adjustment 
credit pursuant to paragraph (b) of this 
section, and for other source milk for 
which a location adjustment is appli¬ 
cable, the Class I price shall be that effec¬ 
tive pursuant to § 1065.51(a) at the 
nearest of the cities specified below, sub¬ 
ject to a reduction of 12 cents if such 
Plant is more than 80 miles from the city 
hall in such city, plus an additional 1.5 
cents for each 10 miles or fraction there¬ 
of that such distance exceeds 90 miles: 
Chadron, Grand Island, Lincoln, Norfolk, 
North Platte, Omaha and Scottsbluff, all 
m the State of Nebraska. 

(b) For purposes of calculating such 
Adjustment transfers between pool 
Plants shall be assigned Class I dispo- 

the transferee plant, in excess 
oi the sum of receipts at such plant from 
Producers and cooperative associations 
Pursuant to § 1065.8(d), and the volume 
signed as Class I to receipts from other 
+ plants and unregulated supply 
Plants, such assignment to be made first 
nansW plants at which no location 
in JUstm ont credit is applicable and then 
whipS U +l nce be £inning with the plant at 
on the least adjustment would apply. 

§ 1065.54 Use of equivalent prices. 


01li J? ran y reason a price quotation re 
Drip f? this part for computing clas 
ahip f ° r J or °ther purposes is not avail 
arw n ^ mailn er described, the marke 
min 1 ? 1 ? rator sha11 use a P^e deter 
to k y . the Secretary to be equivalen 
e Price which is required. 


Each handler who operates a partially 
regulated distributing plant shall pay to 
the market administrator for the pro¬ 
ducer-settlement fund on or before the 
25th day after the end of the month 
either of the amounts (at the handler’s 
election) calculated pursuant to para¬ 
graph (a) or (b) of this section. If the 
handler fails to report pursuant to 
§§ 1065.30(b) and 1065.31 the informa¬ 
tion necessary to compute the amount 
specified in paragraph (a) of this sec¬ 
tion, he shall pay the amount computed 
pursuant to paragraph (b) of this sec¬ 
tion: 

(a) An amount computed as follows: 

(1) (i) The obligation that would have 
been computed pursuant to § 1065.70 at 
such plant shall be determined as though 
such plant were a pool plant. For pur¬ 
poses of such computation, receipts at 
such nonpool plant from a pool plant or 
an other order plant shall be assigned 
to the utilization at which classified at 
the pool plant or other order plant and 
transfers from such nonpool plant to a 
pool plant or an other order plant shall 
be classified as Class III milk if allocated 
to such class at the pool plant or other 
order plant and be valued at the 
weighted average price of the respective 
order if so allocated to Class I milk. 
There shall be included in the obligation 
so computed a charge in the amount 
specified in § 1065.70(e) and a credit in 
the amount specified in §1065.82(b) (2) 
with respect to receipts from an unregu¬ 
lated supply plant, unless an obligation 
with respect to such plant is computed 
as specified in subdivision (ii) of this 
subparagraph; 

(ii) If the operator of the partially 
regulated distributing plant so requests, 
and provides with his reports pursuant 
to §§ 1065.30(b) and 1065.31 similar re¬ 


ports with respect to the operations of 
any other nonpool plant which serves as 
a supply plant for such partially regu¬ 
lated distributing plant by shipments to 
such plant during the month equivalent 
to the requirements of § 1065.12(b), with 
agreement of the operator of such plant 
that the market administrator may ex¬ 
amine the books and records of such 
plant for purposes of verification of such 
reports, there will be addecLthe amount 
of the obligation computed at such non¬ 
pool supply plant in the same manner 
and subject to the same conditions as 
for the partially regulated distributing 
plant; 

(2) From this obligation there will be 
deducted the sum of: 

(i) The gross payments made by such 
handler for Grade A milk received during 
the month from dairy farmers at such 
plant and like payments made by the 
operator of a supply plant(s) included in 
the computations pursuant to subpara¬ 
graph (1) of this paragraph; and 

(ii) Any payments to the producer- 
settlement fund of another order under 
which such plant is also a partially regu¬ 
lated distributing plant. 

(b) An amount computed as follows: 

(1) Determine the respective amounts 
of skim milk and butterfat disposed of 
as Class I milk on routes (other than to 
pool plants) in the marketing area; 

(2) Deduct the respective amounts of 
skim milk and butterfat received as Class 
I milk at the partially regulated dis¬ 
tributing plant from pool plants and 
other order plants, except that deducted 
under a similar provision of another or¬ 
der issued pursuant to the Act; 

(3) Combine the amounts of skim milk 
and butterfat remaining into one total 
and determine the weighted average but¬ 
terfat content; and 

(4) From the value of such milk at 
the Class I price applicable at the loca¬ 
tion of the nonpool plant, subtract its 
value at the weighted average price ap¬ 
plicable at such location (not to be less 
than the Class III price). 

Determination of Prices to Producers 

§ 1065.70 Computation of the net pool 
obligation of each pool handler. 

The net pool obligation of each pool 
handler during each month shall be a 
sum of money computed by the market 
administrator as follows: 

(a) Multiply the quantity of producer 
milk in each class, as computed pursuant 
to § 1065.46(c), by the applicable class 
prices (adjusted pursuant to §§ 1065.52 
and 1065.53). 

(b) Add the amount obtained from 
multiplying the pounds of overage de¬ 
ducted from each class pursuant to 
§ 1065.46(a) (11) and the corresponding 
step of § 1065.46(b) by the applicable 
class prices; 

(c) Add the following: 

(1) The amount obtained from multi¬ 
plying the difference between the Class 
III price for the preceding month and 
the Class I price for the current month 
by the hundredweight of skim milk and 
butterfat subtracted from Class I pur¬ 
suant to § 1065.46(a) (5) and the corre¬ 
sponding step of § 1065.46(b); and 
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(2) The amount obtained from multi¬ 
plying the difference between the Class 
III price for the preceding month and 
the Class II price for the current month 
by the lesser of: 

(i) The pounds of skim milk and but- 
terfat subtracted from Class II pursuant 
to § 1065.46(a) (5) and the corresponding 
step of § 1065.46(b) for the current 
month; or 

(ii) The pounds of skim milk and but¬ 
ter fat remaining in Class III milk after 
the calculations pursuant to § 1065.46 

(a) (8) and the corresponding step of 
§ 1065.46(b) for the preceding month, 
less the pounds used in computation pur¬ 
suant to subparagraph (1) of this para¬ 
graph; 

(d) Add an amount equal to the dif¬ 
ference between the value at the Class I 
price applicable at the pool plant and the 
value at the Class III price, with respect 
to skim milk and butterfat in other source 
milk subtracted from Class I pursuant 
to § 1065.46(a) (3) and the correspond¬ 
ing step of § 1065.46(b) ; and 

(e) Add an amount equal to the value 
at the Class I price, adjusted for location 
of the nearest nonpool plant(s) from 
which an equivalent volume was received, 
with respect to skim milk and butterfat 
subtracted from Class I pursuant to 
§ 1065.46(a) (7) and the corresponding 
step of § 1065.46(b). 

§ 1065.71 Computation of uniform 
prices. 

For each month the market adminis¬ 
trator shall compute the uniform price 
per hundredweight of milk received from 
producers as follows: 

(a) Combine into one total the values 
computed pursuant to § 1065.70 for all 
handlers who filed the reports prescribed 
by § 1065.30 for the month and who made 
the payments pursuant to §§ 1065.80 and 
1065.82 for the preceding month; 

(b) Subtract an amount equal to the 
total value of the plus location differen¬ 
tials computed pursuant to § 1065.73 (a) 
and (b); 

(c) Add an amount equal to the total 
value of the minus location differentials 
computed pursuant to § 1065.73(b); 

(d) Subtract, if the average butterfat 
content of the milk specified in para¬ 
graph (f) of this section is more than 
3.5 percent, or add, if such butterfat con¬ 
tent is less than 3.5 percent, an amount 
computed by multiplying the amount by 
which the average butterfat content of 
such milk varies from 3.5 percent by the 
butterfat differential computed pursuant 
to § 1065.72 and multiplying the result 
by the total hundredweight of such milk; 

(e) Add an amount equal to not less 
than one-half of the unobligated balance 
in the producer-settlement fund; 

(f) Divide the resulting amount by the 
sum of the following for all handlers in¬ 
cluded in these computations: 

(1) The total hundredweight of pro¬ 
ducer milk; 

(2) The total hundredweight for 
which a value is computed pursuant to 
§ 1065.70(e); 

(g) Subtract not less than four cents 
nor more than five cents per hundred¬ 
weight. The result shall be the 
“weighted average price,” and, except 
for the months specified below, shall be 


the “uniform price” for milk received 
from producers; 

(h) For the months specified in para¬ 
graphs (i) and (j) of this section, sub¬ 
tract from the amount resulting from 
the computations pursuant to para¬ 
graphs (a) through (e) of this section 
an amount computed by multiplying the 
hundredweight of milk specified in para¬ 
graph (f) (2) of this section by the 
weighted average price; 

(i) Subtract during each of the 
months of April, May and June, an 
amount equal to eight percent of the re¬ 
mainder; 

(j) Add during each of the months of 
September, October and November, one- 
third of the total amount subtracted 
pursuant to paragraph (i) of this 
section; 

(k) Divide the resulting sum by the 
total hundredweight of producer milk 
included in these computations; and 

(l) Subtract not less than four cents 
nor more than five cents per hundred¬ 
weight. The result shall be the “uniform 
price” for milk received from producers. 

§ 1065.72 Butterfat differential to pro¬ 
ducers. 

The unform price for producer milk 
shall be increased or decreased for each 
one-tenth of one percent that the butter¬ 
fat content of such milk is above or below 
3.5 percent, respectively, by a butterfat 
differential equal to the average of the 
butterfat differentials determined pur¬ 
suant to paragraphs (a) and (b) of 
§ 1065.52, weighted by the pounds of 
butterfat in producer milk in each class, 
the result being rounded to the nearest 
tenth of a cent. 

§ 1065.73 Location differentials to pro¬ 
ducers and on nonpool milk. 

(a) The uniform price computed pur¬ 
suant to § 1065.71 shall be increased 15 
cents per hundredweight for producer 
milk received at a pool plant in the Cen¬ 
tral zone and shall be increased 40 cents 
per hundredweight at pool plants in the 
Western zone. 

(b) For producer milk received at a 
pool plant or diverted to a nonpool plant 
located outside the marketing area and 
more than 80 miles from the nearest city 
listed below the uniform price otherwise 
applicable at such city shall be reduced 
at the rates set forth in § 1065.53: Cha- 
dron, Grand Island, Lincoln, Norfolk, 
North Platte, Omaha and Scottsbluff, all 
in the State of Nebraska. 

(c) For purposes of computations pur¬ 
suant to §§ 1065.82 and 1065.83 the 
weighted average price shall be adjusted 
at the rates set forth in § 1065.53 appli¬ 
cable at the location of the nonpool plant 
from which the milk was received. 

§ 1065.74 Notification of handlers. 

On or before the 12th day of each 
month the market administrator shall 
notify each handler of: 

(a) The amount and value of his milk 
in each class computed pursuant to 
§§ 1065.46 and 1065.70; 

(b) The uniform price computed pur¬ 
suant to § 1065.71; 

(c) The amount, if any, due such han¬ 
dler from the producer-settlement fund; 
and 


(d) The total amounts to be paid by 
such handler pursuant to §§ 1065.82, 
1065.85 and 1065.86. 

Payments 

§ 1065.80 Time and method of pay¬ 
ment. 

Each handler shall make payment as 
follows: 

(a) On or before the 15th day after 
the end of each month during which the 
milk was received, to each producer for 
whom payment is not made pursuant to 
paragraph (c) or (d) of this section, 
at not less than the applicable uniform 
price pursuant to §§ 1065.71, 1065.72, and 
1065.73 and less the following amounts: 

(1) The payments made pursuant to 
paragraph (b) of this section; 

(2) Marketing service deductions pur¬ 
suant to § 1065.85; and 

(3) Any proper deductions authorized 
by the producer: Provided, That, if by 
such date such handler has not received 
full payment for such month pursuant 
to § 1065.83, he may reduce his total pay¬ 
ment to all producers uniformly by not 
more than the amount of reduction in 
payment from the market administrator; 
the handler shall, however, complete such 
payments not later than the date for 
making such payments pursuant to this 
paragraph next following receipt of the 
balance from the market administra¬ 
tor; 

(b) On or before the 27th day of each 
month to each producer: 

(1) For whom payment is not received 
from the handler by a cooperative as¬ 
sociation pursuant to paragraph (c) or 

(d) of this section; and 

(2) Who had not discontinued ship¬ 
ping milk to such handler, an advance 
payment with respect to milk received 
from such producer during the first 15 
days of the month an amount per hun¬ 
dredweight not to be less than the uni¬ 
form price for the preceding month; 

(c) To a cooperative association which 
has filed a written request for such pay¬ 
ment with such handler and with respect 
to producers for whose milk the market 
administrator determines such coopera¬ 
tive association is authorized to collect 
payment as follows: 

(1) On or before the 26th day of the 
month, an amount not less than the sum 
of the individual payments otherwise 
payable to producers pursuant to para¬ 
graph (b) of this section, less any deduc¬ 
tions authorized in writing by such co¬ 
operative association; 

(2) On or before the 14th day aftei 

the end of each month an amount no 
less than the sum of the individual pay¬ 
ments otherwise payable to P r0 . duc f* 
pursuant to paragraph (a) of this sec¬ 
tion, less proper deductions authoriz 
in writing by such cooperative associ 
tion; # ., h 

(d) To a cooperative association wi 
respect to receipts of milk for which s 
cooperative association is the han 
pursuant to § 1065.8(d) as follows: 

(1) On or before the 26th day < 3 t 
month, for milk received during the 
15 days of the month an amount the 
hundredweight equal to not less than 
weighted average price for the prec 
month; and 
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(2) On or before the 14th day after 
the end of each month not less than 
the value of such milk at the applicable 
class prices, less payment made pursu¬ 
ant to subparagraph (1) of this para¬ 
graph; 

(e) In making payments to producers 
pursuant to paragraphs (a) and (c) of 
this section, each handler shall furnish 
each producer or cooperative association 
with a supporting statement, in such 
form that it may be retained by the 
producer, which shall show: 

(1) The month and the identity of 
the handler and of the producer; 

(2) The pounds per shipment, the 
total pounds, and the average butterfat 
test of milk delivered by the producer; 

(3) The minimum rate or rates at 
which payment to the producer is re¬ 
quired under the provisions of §§ 1065.71, 
1065.72 and 1065.73; 

(4) The rate which is used in making 
the payment, if such rate is other than 
the applicable minimum rate; 

(5) The amount or the rate per hun¬ 
dredweight of each deduction claimed 
by the handler, including any deduction 
claimed under paragraph (b) of this 
section and § 1065.85 together with a de¬ 
scription of the respective deductions; 
and 

(6) The net amount of payment to the 
producer; and 

(f) Nothing in this section shall abro¬ 
gate the right of a cooperative associa¬ 
tion to make payments to its member 
producers in accordance with the pay¬ 
ment plan of such cooperative associa¬ 
tion. 


§ 1065.81 Producer-settlement fund. 

The market administrator shall estab¬ 
lish and maintain a separate fund known 
as the “producer-settlement fund” into 
which he shall deposit all payments made 
by handlers pursuant to §§ 1065.62 (a) 
and (b), 1065.82 and 1065.84 and out of 
which he shall make all payments to 
handlers pursuant to §§ 1065.83 and 
1065.84. 


§ 1065.82 Payments to the producer- 
settlement fund. 

On or before the 13th day after the 
+ n< L° f montl:i each handler shall pay 
jo the market administrator the amount, 
u any, by which the total amounts speci- 
^ para & ra Ph (a) of this section ex- 
eea the amounts specified in paragraph 
( b) of this section: 

total net P° o1 obligation 
handler pursuant to § 1065 - 70 for such 

(b) The sum of: 

rinp T ^ e va l u e of such handler’s pro- 
« milk at the applicable uniform 
pnces ^ecified in § 1065.80; and 
nvi . . n e value at the weighted average 
thp a PP lica ble at the location of 
tn , pian t<s), from which received (not 
ITT • es ? ^ an the value at the Class 
mni?f 1Ce) res P ec t to other source 

sunnf ? r a value is computed pur¬ 

suant to § 1065.70(e). 

065 83 Payments out of the producer- 
settlement fund. 

en? nf° r b ^ fore the 14th day after the 
each month the market adminis¬ 


trator shall pay to each handler the 
amount, if any, by which the amount 
computed pursuant to § 1065.82(b) ex¬ 
ceeds the amount computed pursuant to 
§ 1065.82(a). The market administrator 
shall offset any payment due any han¬ 
dler against payments due from such 
handler. 

§ 1065.84 Adjustment of accoimts. 

Adjustments of accoimts shall be made 
as follows: 

(a) Whenever verification by the 
market administrator of reports or pay¬ 
ments of any handler discloses errors 
made in payments to or from the pro¬ 
ducer-settlement fund pursuant to 
§§ 1065.82 and 1065.83, the market ad¬ 
ministrator shall promptly bill such han¬ 
dler for any unpaid amount and such 
handler £hall, within five days, make 
payment to the market administrator of 
the account so billed. Whenever veri¬ 
fication discloses that payment is due 
from the market administrator to any 
handler, the market administrator shall, 
within five days, make such payment to 
such handler; and 

(b) Whenever verification by the mar¬ 
ket administrator of the payments by a 
handler to any producer or cooperative 
association, discloses payments of less 
than is required by § 1065.80, the han¬ 
dler shall make up such payment to the 
producer or cooperative association not 
later than the time of making payments 
next following such disclosure. 

§ 1065.85 Marketing services. 

(a) Except as set forth in paragraph 
(b) of this section, each handler in mak¬ 
ing payments to each producer pursuant 
to § 1065.80 shall deduct six cents per 
hundredweight, or such lesser amount 
as the Secretary may prescribe, with re¬ 
spect to producer milk received by such 
handler (except such handler’s own farm 
production) during the month and shall 
pay such deductions to the market ad¬ 
ministrator not later than the 15th day 
after the end of the month. Such money 
shall be used by the market administra¬ 
tor to verify or establish weights, sam¬ 
ples, and tests of producer milk and to 
provide producers with market infor¬ 
mation. Such service shall be performed 
in whole or in part by the market ad¬ 
ministrator or by an agent engaged by 
and responsible to him; and 

(b) In the case of producers for whom 
a cooperative association is performing, 
as determined by the Secretary, the serv¬ 
ices set forth in paragraph (a) of this 
section, each handler shall make, in lieu 
of the deductions specified in paragraph 
(a) of this section, such deductions as 
are authorized by such producers and 
on or before the 15th day after the end 
of each month, pay over such deductions 
to the association rendering such serv¬ 
ices. 

§ 1065.86 Expense of administration. 

As his pro rata share of the expense 
of administration of the order, each han¬ 
dler shall pay to the market administra¬ 
tor on or before the 14th day after the 
end of the month three cents per hun¬ 
dredweight or such lesser amount as the 
Secretary may prescribe, with respect to 


(a) producer milk (including that classi¬ 
fied pursuant to § 1065.44(e)) and such 
handler’s own production, (b) other 
source milk allocated to Class I pursuant 
to § 1065.46(a) (3) and (7) and the cor¬ 
responding steps of § 1065.46(b), and 

(c) Class I milk disposed of from a par¬ 
tially regulated distributing plant on 
routes in the marketing area that ex¬ 
ceeds Class I milk received during the 
month at such plant from pool plants 
and other order plants. 

§ 1065.87 Termination of obligations. 

The provisions of this section shall 
apply to any obligation under this part 
for the payment of money. 

(a) The obligation of any handler to 
pay money required to be paid under the 
terms of this part shall, except as pro¬ 
vided in paragraphs (b) and (c) of this 
section, terminate two years after the 
last day of the calendar month during 
which the market administrator receives 
the handler’s utilization report on milk 
involved in such obligation unless within 
such two-year period the market admin¬ 
istrator notifies the handler in writing 
that such money is due and payable. 
Service if such notice shall be complete 
upon mailing to the handler’s last known 
address, and it shall contain, but need 
not be limited to the following informa¬ 
tion: 

(1) The amount of the obligation; 

(2) The month(s) during which the 
milk, with respect to which the obliga¬ 
tion-exists was received or handled; and 

(3) If the obligation is payable to one 
or more producer(s) or association of 
producers, the names of such produc¬ 
er (s) or association of producers, or if 
the obligation is payable to the market 
administrator, the account for which it 
is to be paid; 

(b) If a handler fails or refuses with 
respect to any obligation under this 
part, to make available to the market 
administrator or his representative all 
books and records required by this part 
to be made available, the market ad¬ 
ministrator may, within the two-year 
period provided for in paragraph (a) 
of this section, notify the handler in 
writing of such failure or refusal. If 
the market administrator so notifies the 
handler, the said two-year period with 
respect to such obligation shall not be¬ 
gin to run until the first day of the 
calendar month following the month 
during which all such books and records 
pertaining to such obligation are made 
available to the market administrator 
or his representative; 

(c) Notwithstanding the provisions of 
paragraphs (a) and (b) of this section, a 
handler’s obligation under this part to 
pay money shall not be terminated with 
respect to any transaction involving 
fraud or willful concealment of a fact, 
material to the obligation, on the part of 
the handler against whom the obligation 
is sought to be imposed; and 

(d) Any obligation on the part of the 
market administrator to pay a handler 
any money which such handler claims to 
be due him under the terms of this part 
shall terminate two years after the end 
of the calendar month during which the 
milk involved in the claim was received 
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if an underpayment is claimed, or two 
years after the end of the calendar month 
during which the payment (including de¬ 
duction or setoff by the market admin¬ 
istrator) was made by the handler if a 
refund on such payment is claimed, 
unless such handler, within the applica¬ 
ble period of time, files pursuant to sec¬ 
tion 8c(15) (A) of the Act, a petition 
claiming such money. 

Miscellaneous Provisions 
§ 1065.90 Effective time. 

The provisions of this part or any 
amendment to this part shall become 
effective at such time as the Secretary 
may declare and shall continue in force 
until suspended or terminated pursuant 
to § 1065.91. 

§ 1065.91 Suspension or termination. 

The Secretary may suspend or termi¬ 
nate this part or any provision thereof 
whenever he finds that it obstructs or 
does not tend to effectuate the declared 
policy of the Act. This part shall termi¬ 
nate in any event whenever the provi¬ 
sions of the Act authorizing it cease to 
be in effect. 

§ 1065.92 Continuing obligations. 

If, upon suspension or termination of 
any or all provisions of this part, there 
are any obligations arising under it, the 
final accrual or ascertainment of which 
requires further acts by any person (in¬ 
cluding the market administrator) such 
further acts shall be performed notwith¬ 
standing such suspension or termination. 

§ 1065.93 Liquidation. 

Upon the suspension or termination of 
the provisions of this part, except this 
section, the market administrator, or 
such other liquidating agent as the Sec¬ 
retary may designate, shall if so directed 
by the Secretary, liquidate the business 
of the market administrator’s office, dis¬ 
pose of all property in his possession or 
control, including accounts receivable, 
and execute and deliver all assignments 
or other instruments necessary or appro¬ 
priate to effectuate any such disposition. 
If a liquidating agent is so designated, all 
assets, books and records of the market 
administrator shall be transferred 
promptly to such liquidating agent. If, 
upon such liquidation, the funds on hand 
exceed the amounts required to pay out¬ 
standing obligations of the office of the 
market administrator and to pay neces¬ 
sary expenses of liquidation and distribu¬ 
tion, such excess shall be distributed to 
contributing handlers and producers in 
an equitable manner. 

§ 1065.94 Agents. 

The Secretary may, by designation in 
writing, name any officer or employee of 
the United States to act as his agent or 
representative in connection with any of 
the provisions of this part. 

§ 1065.95 Separability of provisions. 

If any provision of this part, or its 
application to any person or circum¬ 
stances is held invalid, the application 
of such provision and of the remaining 
provisions of this part, to other persons 
or circumstances shall not be affected 
thereby. 
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Signed at Washington, D.C., on Decem¬ 
ber 4, 1964. 

Clarence H. Girard, 
Deputy Administrator, 
Regulatory Programs . 

[F.R. Doc. 64-12645; Filed, Dec. 9, 1964; 
8:46 a.m.] 


ATOMIC ENERGY COMMISSION 

[ 10 CFR Part 2 ] 

EXPORT LICENSES FOR FACILITIES 
Proposed Notice Requirements 

The Commission’s rules of practice, 10 
CFR Part 2, presently require publication 
in the Federal Register of notice of the 
following matters concerning a license, 
including an export license, for a produc¬ 
tion or utilization facility, such as a 
reactor: 

1. Notice of receipt of an application 
for a license, § 2.101(b); 

2. Notice of proposed action with re¬ 
spect to an application, § 2.105(a) (1); 
and 

3. Notice of the issuance of a license 
or an amendment of a license, § 2.106(a) 

(1) and (2). 

Issuance of a license solely to authorize 
the export of a facility involves oply the 
question of whether the license is within 
the scope of and consistent with the 
terms of an “agreement for cooperation” 
with a nation to whom the facility is to be 
exported. An “agreement for coopera¬ 
tion” with a nation or group of nations 
requires a prior determination by the 
President that performance of the pro¬ 
posed agreement will promote and will 
not constitute an unreasonable risk to 
the common defence and security. 

In view of these considerations, no use¬ 
ful purpose would appear to be served by 
the notice requirements of 10 CFR Part 
2 with respect to facility licenses author¬ 
izing export only. The proposed amend¬ 
ments set forth below would delete such 
requirements. 

Notice is hereby given that adoption of 
the following amendments to 10 CFR 
Part 2 is contemplated. All interested 
persons who desire to submit written 
comments and suggestions for consider¬ 
ation in connection with the proposed 
amendments should send them in tripli¬ 
cate to the Secretary, U.S. Atomic Energy 
Commission, Washington, D.C., 20545, 
within 30 days after publication of this 
notice in the Federal Register. Com¬ 
ments received after that period will be 
considered if it is practicable to do so, 
but assurance of consideration cannot be 
given except as to comments filed within 
the period specified. 

§ 2.101 [Amended] 

1. Paragraph (b) of § 2.101 is amended 
by adding the following sentence at the 
end thereof: “The requirements of this 
paragraph do not apply to an application 
for a license solely to authorize the ex¬ 
port of a facility.” 

2. Subparagraph (1) of § 2.105(a) is 
amended to read as follows: 

§ 2.105 Notice of proposed action. 

(a) * * * 


(1) A license for a facility, except a 
license authorizing export only; 

* * * * * 

3. Paragraph (a) of § 2.106 is amend¬ 
ed to read as follows: 

§ 2.106 Notice of issuance. 

(a) * * * 

* * * * * 

(2) An amendment of a license for a 
facility, except an amendment of a li¬ 
cense authorizing export only, whether 
or not a notice of proposed action has 
been previously published; 

(3) An amendment of a license to re¬ 
ceive waste radioactive material from 
other persons for the purpose of packag¬ 
ing, storage or disposal, whether or not a 
notice of proposed action has been pre¬ 
viously published; 

(4) Any other license or amendment 
as to which the Commission or the Di¬ 
rector of Regulation determines that an 
opportunity for a public hearing should 
be afforded. 

(Sec. 161, 68 Stat. 948; 42 U.S.C. 2201) 

Dated at Germantown, Md., this 19th 
day of November 1964. 

For the Atomic Energy Commission. 

W. B. McCool, 

Secretary to the Commission. 

[F.R. Doc. 64-12660; Filed, Dec. 9, 1964; 

8:48 a.m.] 

DEPARTMENT OF HEALTH, EDU¬ 
CATION, AND WELFARE 

Food and Drug Administration 
E 2T CFR Part 53 1 

TOMATO PRODUCTS; DEFINITIONS 
AND STANDARDS OF IDENTITY; 
QUALITY; AND FILL OF CON¬ 
TAINER 

Tomato Catsup; Proposed Deletion of 
Restriction on Use of Corn Sirup and 
Glucose Sirup as Sweetening In¬ 
gredients 

Notice Is given that Corn Industries 
Research Foundation, Inc., 1001 Con¬ 
necticut Avenue NW., Washington, D.C., 
on its own behalf and on behalf of its 
members, has filed a petition proposing 
that the standard of identity for catsup 
(21 CFR 53.10) be amended to remove 
the provision limiting the proportion °i 
com sirup and glucose sirup permitted 
to be added as ingredients for sweeten¬ 
ing catsup. The petitioners did not in¬ 
clude in their proposal a provision lor 
label declaration of the sweetener oi 
sweeteners used. The standard as pres¬ 
ently worded, in addition to providing 
that catusp may be sweetened vn 
sugar, or dextrose and sugar, also pio* 
vides that it may be sweetened wit 
mixtures of one or the other of the foi - 
going with corn and/or glucose sn P 
(including the dried forms of sncn 
sirups), subject to the limitation tn 
in any such mixture the proportion 
corn sirup and glucose sirup may i 
exceed one-third of the mixture as c 
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culated on a solids basis. The petition 
proposes that § 53.10(a) be amended by 
deleting the next to the last sentence 
and substituting therefor a new sub- 
paragraph (4) reading as follows: 

§ 53.10 Catsup, ketchup, catchup; 
identity; label statement of optional 
ingredients. 

(a) * * * 

(4) It is concentrated and seasoned 
with: 

(i) Salt. 

(ii) A vinegar or vinegars. 

(iii) Spices or flavorings or both. 

(iv) Onions or garlic or both. 

(v) Sugar, dextrose, corn sirup, corn 
sirup solids, glucose sirup, glucose sirup 
solids, or any mixture of two or more of 
these. 

***** 

Pursuant to the provisions of the Fed¬ 
eral Food, Drug, and Cosmetic Act 
(secs. 401, 701, 52 Stat. 1046, 1055, as 
amended, 70 Stat. 919, 72 Stat. 948; 21 
U.S.C. 341, 371) and in accordance with 
the authority delegated to the Commis- 
isoner of Food and Drugs by the Secre¬ 
tary of Health, Education, and Welfare 
(21 CFR 2.90; 29 F.R. 471), all inter¬ 
ested persons are invited to submit their 
views in writing (preferably in quintup- 
licate) regarding the proposal published 
herein. Such views and comments 
should be addressed to the Hearing 
Clerk, Department of Health, Education, 
and Welfare, Room 5440, 330 Independ¬ 
ence Avenue SW., Washington, D.C., 
20201, within 30 days following the date 
of publication of this notice in the 
Federal Register. 

Dated: December 2, 1964. 

Malcolm R. Stephens, 
Assistant Commissioner 
for Regulations. 

[F.R. Doc. 64—12653; Filed, Dec. 9, 1964; 

8:47 a.m.] 


[21 CFR Part 120] 

TOLERANCES AND EXEMPTIONS 
FROM TOLERANCES FOR PESTICIDE 
CHEMICALS IN OR ON RAW AGRI¬ 
CULTURAL COMMODITIES 

Inorganic Bromides; Notice of Pro¬ 
posal To Establish Tolerances Re¬ 
sulting From Fumigation With 
Methyl Bromide 

The U.S. Department of Agriculture 
?** ^quested (PP 5F0428) that action 
oe taken to permit the use of methyl bro- 
“Rde as a fumigant on soybeans to pre- 
ent the spread of adult white-fringed 
eetles and cereal leaf beetles from in- 
ested to uninfested areas mechanically 
hrough the movement of soybeans. In 
is program it is proposed to use methyl 
romide as a fumigant on soybeans un- 
er supervision of representatives of the 
n b ’ De Partment of Agriculture. That 
apartment states that residues of in¬ 
organic bromide resulting from the treat- 
nt in the fumigation program do not 
ceed 200 parts per million. These res¬ 


idues on soybeans will not constitute a 
hazard to man or to livestock. 

By virtue of the authority vested in the 
Secretary of Health, Education, and Wel¬ 
fare by the Federal Food, Drug, and Cos¬ 
metic Act (sec. 408(e), 68 Stat. 514; 21 
U.S.C. 346a(e)), and delegated to the 
Commissioner of Food and Drugs by the 
Secretary (21 CFR 2.90; 29 F.R. 471), 
it is proposed by the Commissioner, on 
his own initiative, that the regulations 
for tolerances for pesticide chemicals in 
or on raw agricultural commodities (21 
CFR 120.123) be amended by inserting 
immediately following the item “200 
parts per million in or on almonds 
* * a new item reading as follows: 

§ 120.123 Inorganic bromides resulting 
from fumigation with methyl bro¬ 
mide; tolerances for residues. 
***** 

200 parts per million in or on soybeans 
from use in accordance with the Plant 
Pest Control Program of the U.S. Depart¬ 
ment of Agriculture. 

***** 

Any person who has registered or who 
has submitted an application for the reg¬ 
istration of an economic poison under 
the Federal Insecticide, Fungicide, and 
Rodenticide Act containing any of the 
ingredients listed in this document may 
request, within 30 days from publication 
of this proposal in the Federal Register, 
that the proposal be referred to an ad¬ 
visory committee in accordance with 
section 408(e) of the Federal Food, Drug, 
and Cosmetic Act. 

Any interested person may, within 30 
days from the date of publication of this 
notice in the Federal Register, file with 
the Hearing Clerk, Department of 
Health, Education, and Welfare, Room 
5440, 330 Independence Avenue SW., 
Washington, D.C., 20201, written com¬ 
ments on the proposal, preferably in 
quintuplicate. Comments may be ac¬ 
companied by a memorandum or brief in 
support thereof. 

Dated: December 2, 1964. 

John L. Harvey, 
Deputy Commissioner 
of Food and Drugs. 

[F.R. Doc. 64-12654; Filed, Dec. 9, 1964; 

8:47 a.m.] 


[ 21 CFR Part 121 ] 

FOOD ADDITIVES 
Cross-Linked Polyester Resins 

The Commissioner of Food and Drugs 
received petitions from American Cyana- 
mid Co., Berdan Avenue, Wayne, N.J., 
07470 (FAP 4B1303; 29 F.R. 11856), and 
The Glastic Corp., 4321 Glenridge Road, 
Cleveland, Ohio, 44121 (FAP 5B1511; 29 
F.R. 14649), proposing that the food 
additive regulations (21 CFR 121.2576) 
be amended to provide for the use of ad¬ 
ditional substances in the production of 
cross-linked polyester resins used as 
articles or components of articles in¬ 
tended for repeated use in contact with 
food. 

On the basis of the information sub¬ 
mitted in the petitions, and other rele¬ 


vant material, and under the authority 
vested in the Secretary of Health, Edu¬ 
cation, and Welfare by the Federal Food, 
Drug, and Cosmetic Act (sec. 409, 72 Stat 
1785 et seq.; 21 U.S.C. 348) and delegated 
by him to the Commissioner (21 CFR 
2.90; 29 F.R. 471), it is proposed to revise 
§ 121.2576 to change the section heading, 
to provide for the use of additional sub¬ 
stances in the production of the cross- 
linked polyester resins, and to prescribe 
extractives limits for the finished resins. 
Revised as proposed, § 121.2576 would 
read as follows: 

§ 121.2576 Cross-linked polyester 
resins. 

Cross-linked polyester resins may be 
safely used as articles or components of 
articles intended for repeated use in pro¬ 
ducing, manufacturing, packing, proces¬ 
sing, preparing, treating, packaging, 
transporting, or holding food, in accord¬ 
ance with the following prescribed con¬ 
ditions : 

(a) The cross-linked polyester resins 
are produced by the condensation of one 
or more of the acids listed in subpara¬ 
graph (1) of this paragraph with one or 
more of the alcohols listed in subpara¬ 
graph (2) of this paragraph, followed by 
copolymerization with one or more of the 
cross-linking agents listed in subpara¬ 
graph (3) of this paragraph: 

(1) Polybasic acids: 

Adipic. 

Fatty acids, and dimers thereof, from natural 
sources. 

Fumaric. 

Isophthalic. 

Maleic. 

Orthophthalic. 

Sebacic. 

Terephthalic. 

Trimellitic. 

(2) Polyhydric alcohols: 

Butylene glycol. 

Diethylene glycol. 

Dipropylene glycol. 

Ethylene glycol. 

Glycerol. 

l,l'-Isopropylidenebis (p-phenylene-oxy) -di- 
2-propanol. 

Mannitol. 

a -Methyl glucoside. 

Pentaerythri tol. 

Propylene glycol. 

Sorbitol. 

Trimethylol ethane. 

Trimethylol propane. 

(3) Cross-linking agents: 

Butyl acrylate. 

Butyl methacrylate. 

Ethyl acrylate. 

Ethylhexyl acrylate. 

Methyl acrylate. 

Methyl methacrylate. 

Styrene. 

Vinyl toluene. 

(b) Optional adjuvant substances em¬ 
ployed to facilitate the production of 
the resins or added thereto to impart 
desired technical or physical properties 
include the following, provided that the 
quantity used does not exceed that rea¬ 
sonably required to accomplish the in¬ 
tended physical or technical effect and 
does not exceed any limitations pre¬ 
scribed in this section: 
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List of substances 


Limitations (limits of 
addition expressed as 
percent by weight of 
finished resin) 


1. Inhibitors: 

Benzoquinone. 

text -Butyl catechol... 

tert-Butyl hydroquinone... 
Di-f<?rf-butyl hydroquinone. 
Hydroquinone. 

2. Accelerators: 

Benzyl trimethyl am¬ 
monium chloride. 

Calcium naphthenate. 

Cobalt naphthenate_ 

Copper naphthenate.. 

Nj iV-Diethylaniline. 

N, IV-Dimethylaniline_ 

Ethylene guanidine hy¬ 
drochloride. 

3. Catalysts: 

Benzoyl peroxide.... 

tert-Butyl perbenzoate- 

Chlorbenzoyl peroxide. 

Cumene hydroperoxide.... 

Dicumyl peroxide. 

Lauroyl peroxide. .. 

p-Menthane hydroperoxide. 
Methyl ethyl ketone per¬ 
oxide. 

4. Solvents for inhibitors, 

accelerators, and cata¬ 
lysts: 

Dibutyl phthalate. 

Diethytene glycol. 


Dimethyl phthalate. 

Styrene.. 

Triphenyl phosphate. 
5. Reinforcements: 

Asbestos. 

Glass fiber. 


Total not to exceed 0.08 
percent. 

0.01 percent. 


Total not to exceed 1.5 
percent. 

0.05 percent. 


0.4 percent. 

0.4 percent. 

0.06 percent. 

Total not to exceed 1.5 
percent. 


As a solvent for benzyl 
trimethyl ammonium 
chloride or ethylene 
guanidine hydrochlo¬ 
ride only. 


Polyester fiber produced 
by the condensation of 
one or more of the acids 
listed in paragraph (a)(1) 
of this section with one 
or more of the alcohols 
listed in paragraph (a) (2) 
of this section. 

6. Miscellaneous materials: 

Castor oil, hydrogenated. . 

a-Methylstyrene ... 

Polyethylene glycol 6000. — 

Silicon dioxide.. 

Wax, petroleum.. Complying with § 121.- 

2586. 


(c) The cross-linked polyester resins, 
with or without the optional substances 
described in paragraph (b) of this sec¬ 
tion, and in the finished form in which 
they are to contact food, when extracted 
with the solvent or solvents characteriz¬ 
ing the type of food and under the con¬ 
ditions of time and temperature char¬ 
acterizing the conditions of their in¬ 
tended use, as determined from tables 
1 and 2 of § 121.2526(c), shall meet the 
following extractives limitations: 

(1) Net chloroform-soluble extractives 
not to exceed 0.1 milligram per square 
inch of food-contact surface tested when 
the prescribed food-simulating solvent 
is water or 8 or 50 percent alcohol. 

(2) Total nonvolatile extractives not 

to exceed 0.1 milligram per square inch 
of food-contact surface tested when the 
prescribed food-simulating solvent is 
heptane. » 

(d) In accordance with good manu¬ 
facturing practice, finished articles con¬ 
taining the cross-linked polyester resins 
shall be thoroughly cleansed prior to 
their first use in contact with food. 

All interested persons are invited to 
submit written views and comments on 
the proposal published herein. Such 
views and comments should be submitted, 
preferably in quintuplicate, addressed to 
the Hearing Clerk, Department of Health, 
Education, and Welfare, Room 5440, 330 
Independence Avenue SW., Washington, 
D.C., 20201, within 30 days following the 
date of publication of this notice in the 
Federal Register. Comments may be 
accompanied by a memorandum or brief 
in support thereof. 

Dated: December 2, 1964. 

John L. Harvey, 
Deputy Commissioner 
of Food and Drugs. 

[F.R, Doc. 64-12655; Filed, Dec. 9, 1964; 

8:47 a.m.] 































Notices 


DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

MONSE UNIT, COLVILLE INDIAN IRRI¬ 
GATION PROJECT, WASHINGTON 

Notice of Establishment of 
Construction Cost 

Notice of establishment of construc¬ 
tion cost for the Monse Unit of the 
Colville Indian irrigation project, Wash¬ 
ington. 

Pursuant to section 3 of the Admin¬ 
istrative Procedure Act of June 11, 1946, 
and the authority vested in the Secre¬ 
tary of the Interior by the Acts of August 
1, 1914 (38 Stat. 583), February 14, 1920 
(41 Stat. 409), and March 7, 1928 (45 
Stat. 210), I hereby declare the Monse 
Unit of the Colville Indian irrigation 
project to be complete, that no addi¬ 
tional construction funds are to be ex¬ 
pended on the unit, and that the total 
outstanding reimbursable construction 
cost due the United States for the Monse 
Unit is established at $138,309.94, which 
based on 1083.1 acres represents a per 
acre cost of $127.69822. 

The area benefited by the construc¬ 
tion program on the Monse Unit has 
heretofore been established at 1083.1 
acres and is set forth in § 217.1 of the 
Code of Federal Regulations, Title 25— 
Indians. 

Stewart L. Udall, 
Secretary of the Interior. 

December 3, 1964. 

[F.R. Doc. 64-12634; Filed, Dec. 9, 1964; 

8:45 a.m.] 


Bureau of Land Management 

[Arizona 034428] 

ARIZONA 

Notice of Proposed Withdrawal and 
Reservation of Lands 

The Forest Service, United States 
department Agriculture has filed an 
application, Serial Number Arizona 
U34428 for the withdrawal of lands un- 

%^ he Act of July 9 > 1962 (76 stat * 140) • 
i r * 16 applicant desires these public 

ar ^ be given national forest status 
and to be made a part of the Sitgreaves 

all i£ nal Forest and to be subject to 
i the laws and regulations applicable 
such national forest. These lands 

District^ Within Lakeside Ranger 

* period of thirty days from the 
n f Publication of this notice, all 
wh0 wish t0 submit comments, 
winTfu 0ns * or objections in connection 
spnf fu e prop °sed withdrawal, may pre- 
si?nir ei L vlews in writing to the under- 
Mn.no officer of the Bureau of Land 
rior ln^ ent » Apartment of the Inte- 

Ariz., 85025 Federal Building ' Phoenix » 
No. 240 —Pt. I_ 5 


If circumstances warrant it, a public 
hearing will be held at a convenient 
time and place, which will be announced. 

The determination of the Secretary 
on the application will be published in 
the Federal Register. A separate no¬ 
tice will be sent to each interested party 
of record. 

The lands involved in the application 
are: 

Gila and Salt River Base Meridian, Arizona 

T. 9 N., R. 22 E., 

Sec. 2, SW y 4 ; 

Sec. 3, E 14 SW 1 / 4 , Ni/ 2 SEi4, W l / 2 SW % SE %; 
Se c. 11, E y 2 NW %, Wy 2 NE %, W y 2 SE % NE %, 
NE&SE&. 

The area described above aggregates 
approximately 560.00 acres. 

Fred J. Weiler, 

State Director. 

December 3, 1964. 

[F.R. Dec. 64-12637; Filed, Dec. 9, 1964; 
8:45 a.m.] 


[Serial No. R 05809] 

CALIFORNIA 

Notice of Proposed Withdrawal and 
Reservation of Lands 

December 4, 1964. 

The Corps of Engineers, U.S. Army 
Engineer District, Sacramento, Calif., 
has filed an application, serial number 
Riverside 05809, for the withdrawal of 
the lands described below from all forms 
of appropriation under the public land 
laws, except mineral leasing, subject to 
valid existing rights. The applicant de¬ 
sires the land for its use for an addi¬ 
tional area of a relocated easement for 
the transmission of electric power. 

For a period of 30 days from the date 
of publication of this notice, all persons 
who wish to submit comments, sugges¬ 
tions or objections in connection with 
the proposed withdrawal may present 
their views in writing to the undersigned 
officer of the Bureau of Land Manage¬ 
ment, Department of the Interior, 1414 
Eighth Street, Post Office Box 723, River¬ 
side, Calif., 92502. 

The authorized officer of the Bureau 
of Land Management will undertake such 
investigations as are necessary to deter¬ 
mine the existing and potential demand 
for the lands and their resources. He 
will also undertake negotiations with the 
applicant agency with the view of ad¬ 
justing the application to reduce the 
area to the minimum essential to meet 
the applicant’s needs, to provide for the 
maximum concurrent utilization of the 
lands for the purposes other than the 
applicant’s, and to reach agreement on 
the concurrent management of the lands 
and their resources. He will also pre¬ 
pare a report for consideration by the 
Secretary of the Interior who will deter¬ 
mine whether or not the lands will be 
withdrawn as requested by the Corps 
of Engineers. The determination of 


the Secretary on the application will be 
published in the Federal Register. A 
separate notice will be sent to each in¬ 
terested party of record. v If the circum¬ 
stances warrant it, a public hearing will 
be held at a convenient time and place, 
which will be announced. 

The lands involved in the application 
are: 

A strip of land 12 feet wide located in the 
East half of Section 20 and in the South 
half of the Northwest quarter of Section 21, 
all in T. 26 S., R. 33 E., MDB&M., in the 
County of Kern, State of California, said 
strip lying 6 feet on each side of the follow¬ 
ing described centerline: 

Parcel one. Beginning at a point on the 
South line of said Section 20 from which 
the South quarter corner thereof bears 
N. 89°15' W., 74.9 feet; 

Thence, Northerly and Easterly in the E. 
V 2 of Section 20 and in the S. y 2 of the NW. 
y 2 of Section 21, the following courses: 

(1) N. 35°21'27" E., 376.74 feet; 

(2) N. 27°42'52" E., 719.47 feet; 

(3) N. 5°07'40" W., 619.83 feet; 

(4) N. 6°11'42'' E., 438.69 feet; 

(5) N. 27°29'45" E., 259.38 feet; 

(6) N. 43°47'20" E., 240.19 feet; 

(7) N. 58°25'29" E., 255.62 feet; 

(8) N. 61°49'02" E., 1,675.00 feet; 

(9) N. 59°53'52" E., 336.12 feet; 

(10) N. 49°22'22" E., 464.10 feet to a point 
on the North line of the South half of the 
Northwest quarter of Section 21 from which 
the Northwest corner thereof bears N. 89° 11' 
W., 555 feet. 

Excepting therefrom any portion thereof 
lying North of the Southerly right of way 
line of State Highway VI-Kern-57. 

The above described parcel contains 1.48 
acres, more or less. 

Parcel two. A strip of land 10 feet wide 
located in the SE. % of said Section 20, and 
lying along the following described center- 
line: 

Commencing, for reference, at a point on 
the South line of Section 20 from which the 
South quarter thereof bears N. 89° 15' W., 
74.9 feet; thence, N. 35°21'27" E., 376.14 feet 
to the true point of beginning; 

Thence, S. 58°27'51" E., 28.0 feet to the 
point of termination of this parcel. 

Excepting therefrom any portion thereof 
lying within the above described parcel one. 

Parcel two contains 0.01 of an acre, more 
or less. 

Parcel three. A strip of land 10 feet wide 
located in the SE*4 of said Section 20, and 
lying along the following described center- 
line: 

Commencing, for reference, at a point on 
the South line of Section 20, from which the 
South quarter corner thereof bears N. 89° 15' 
W., 74.9 feet; thence, N. 35°21'27" E., 376.14 
feet; thence, N. 27°42'52" E., 719.47 feet to 
the true point of beginning; 

Thence, S. 1°42'24" E., 21.6 feet to the 
point of termination of this parcel. 

Excepting therefrom any portion thereof 
lying within the above described Parcel One. 

Parcel Three contains 0.01 of an acre, more 
or less. 

The areas described aggregate 1.5 
acres. 


Glendon E. Collins, 

Acting Manager. 

[F.R. Doc. 64-12661; Filed, Dec. 9, 1964; 
8:48 a.m.] 
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NOTICES 


MONTANA 

Notice of Filing of Montana 
Protraction Diagram 

December 2, 1964. 

Notice is hereby given that, effective 
with this publication, the following pro¬ 
traction diagram, revised, has been 
placed in the open files of the Montana 
Land Office, 1245 North 29th Street, Bil¬ 
lings, Mont., 59101, and is available to the 
public as a matter of information only. 
In accordance with 43 CFR 3123.8, 3322, 
3130, 3150, 3160, 3180, 3323, and 3210 
formerly 192.42a, 188, 193, 195, 196, 198, 
199, and 200 respectively, this protrac¬ 
tion will become the basic record for the 
description of land in applications and 
offers for mineral leases and permits filed 
at and after 10:00 a.m. on the thirty-first 
day after publication of this notice. 
This protraction will also become the 
basic record for the description of lands 
in applications for all other authorized 
uses at the above specified time. This 
protraction diagram will replace protrac¬ 
tion diagram sheet No. 25 officially filed 
in the Montana Land Office, September 
20, 1960. 

Principal Meridian, Montana 

Sheet No. 25; Montana Protraction Dia¬ 
gram (Unsurveyed), approved October 20, 
1964; Tp 16 N, Rs 7, 8, 9 W. 

Copies of these diagrams are for sale at 
one dollar ($1.00) per sheet by the Cadas¬ 
tral Engineering Office, Bureau of Land 
Management, 1245 North 29th Street, 
Billings, Mont., 59101. 

E. S. Rowland, 
State Director. 

[P.R. Doc. 64-12638; Piled, Dec. 9, 1964; 

8:45 a.m.] 


[Oregon 015240] 

OREGON 

Notice of Termination of Proposed 
Withdrawal and Reservation of 
Land 

December 1 , 1964. 

Notice of an application, Serial No. 
Oregon 015240, for withdrawal and res¬ 
ervation of lands, was published as Fed¬ 
eral Register Document No. 64-6059 on 
Page 7827 of the issue for June 19, 1964. 
The applicant agency, Forest Service, 
United States Department of Agricul¬ 
ture, has cancelled its application insofar 
as it involved the lands described below. 
Therefore, pursuant to the regulations 
contained in 43 CFR Part 2311 (for¬ 
merly 295), such lands will be relieved 
of the segregative effect of the with¬ 
drawal application at 10:00 a.m. on 
December 15, 1964. 

The lands involved in this notice of 
termination are: 

Oregon 

WILLAMETTE MERIDIAN 
SISKIYOU NATIONAL FOREST 

Quosatana Geological Area 

T. 36 S., R. 13 W. f Unsurveyed, 

Sec. 27, sy 2 SE^SWi,4; 

Sec. 33, Ei/ 2 B%NE^SEi4, NE%SE%SE%; 


Sec. 34, W&W 1 / 2 NE 14 , E&NE&NW^, 

SE 14 NW&, Ei/ 2 NEi/ 4 SWy 4 , SW&NE 14 

SW14, wy 2 Nwy 4 swy 4 , s%sw%, se 

Total—430 acres. 

Pyramid Rock Observation Site 

T. 37 S., R. 13 W., Unsurveyed, 

Sec 18, Si/ 2 SEV4SEi4SEy4; 

Sec. 19, Ni/ 2 NE^4NENE%. 

Total—10 acres. 

The total area aggregates 440 acres. 

Douglas E. Henriques, 
Land Office Manager . 

[F.R. Doc. 64-12639; Filed, Dec. 9, 1964; 
8:45 a.m.] 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

FRESH PEACHES GROWN IN 
GEORGIA 

Order Directing That a Referendum 
Be Conducted; Designation of Ref¬ 
erendum Agent To Conduct Such 
Referendum; and Determination of 
Representative Period 

Pursuant to the applicable provisions 
of Marketing Agreement No. 99, as 
amended, and Order No. 918, as amended 
(7 CFR Part 918), and the applicable 
provisions of the Agricultural Market¬ 
ing Agreement Act of 1937, as amended 
(48 Stat. 31, as amended; 7 U.S.C. 601- 
674), it is hereby directed that a referen¬ 
dum be conducted among the growers 
who, during the calendar year 1964 
(which period is hereby determined to be 
a representative period for the purpose 
of such referendum), were engaged, in 
Georgia, in the production of peaches for 


market to determine whether such grow¬ 
ers favor the termination of the said 
amended marketing agreement and 
order. M. F. Miller of the Fruit and Veg¬ 
etable Division, Agricultural Marketing 
Service, United States Department of 
Agriculture, Post Office Box 9, Lakeland, 
Fla., 33802, is designated as the refer¬ 
endum agent to conduct said referen¬ 
dum. 

The procedure for the conduct of the 
referendum shall be the procedure (28 
F.R. 6409) for the conduct of referenda 
regarding marketing orders for fruits, 
vegetables, and tree nuts. 

Dated: December 8 , 1964. 

George L. Mehren, 
Assistant Secretary. 

[F.R. Doc. 64-12763; Filed, Dec. 9, 1964; 

8:50 a.m.] 

DEPARTMENT OF HEALTH, EDU¬ 
CATION, AND WELFARE 

Food and Drug Administration 
AMDAL CO. 

Notice of Filing of Petition for Food 

Additive Erythromycin Thiocyanate 

Pursuant to the provisions of the Fed¬ 
eral Food, Drug, and Cosmetic Act (sec. 
409(b)(5), 72 Stat. 1786; 21 U.S.C. 348 
(b)( 5 )), notice is given that a petition 
(FAP 5D1580) has been filed by Amdal 
Company, Agricultural Division, Abbott 
Laboratories, North Chicago, Ill., propos¬ 
ing the issuance of a regulation to pro¬ 
vide for the safe use of erythromycin 
thiocyanate in the feed of chickens, tur¬ 
keys, swine, and cattle as follows: 


Table 1—Erythromycin in Feeds for Chickens, Turkeys, and Swine 


Combined 

with— 

Grams 
per ton 










Principal 

ingredient 


1. Erythromycin... 


2. Erythromycin... 


3. Erythromycin. 


Grams 
per ton 


3.7-20 


92.5-100 


185-200 


Limitations 


rui uiuiia uuiu&cus, icpiow- 

ment chickens, and turkeys; 
as erythromycin thiocya¬ 
nate. 

For laying chickens; as eryth¬ 
romycin thiocyanate. 


For growing swine; aserythro- 
, mycin thiocyanate. 

'For chickens and turkeys; as 
erythromycin thiocyanate; 
feed for 2 days before stress 
and 3 to 6 days after stress. 
For chickens; as erythromycin 
thiocyanate; feed for 7 to 14 
days, then, feed 18.5-20 
grams erythromycin per ton 
of feed continuously to pre- 
, vent further outbreaks. 

For chickens and turkeys; as 
erythromycin thiocyanate; 
feed for 5 to 8 days; do not 
use eggs produced during 
the treatment period for 
food purposes. 


Indication for use 


Growth promotion 
and feed efficiency. 


Maintaining or in¬ 
creasing egg produc¬ 
tion and improving 
feed efficiency . 

Growth promotion 
and feed efficiency. 

As an aid in the pre¬ 
vention of respira¬ 
tory diseases result¬ 
ing from stress. 

Treatment and pre¬ 
vention of infectious 
coryza. 


Treatment and pre¬ 
vention of chronic 
respiratory disease. 


Table 2—Erythromycin in Feeds for Cattle 


Principal 

ingredient 

Milligrams 
per head 
per day 

Combined 
v with— 

Milligrams 
per head 
per day 

Limitations 

Erythromycin__ 

37-80 



For growing cattle; as erythro¬ 
mycin thiocyanate. 




Indications for use 


Growth promotion 
and feed efficiency. 


Dated: December 2, 1964. 


Malcolm R. Stephens, 
Assistant Commissioner for Regulations. 


[F.R. Doc. 64-12616; Filed, Dec. 9,1964; 8:45 ajn.] 
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DOW CHEMICAL CO. 

Notice of Filing of Petition for Food 
Additives Adhesives 

Pursuant to the provisions of the Fed¬ 
eral Food, Drug, and Cosmetic Act (sec. 
409(b)(5), 72 Stat. 1786; 21 U.S.C. 

348(b)(5)), notice is given that a pe¬ 
tition (FAP 5B1617) has been filed by 
The Dow Chemical Company, Midland, 
Michigan, 48640, proposing to amend 
paragraph (c) (5) of § 121.2520 Ad¬ 
hesives by deleting the item “Sodium 
dodecylphenoxy benzene sulfonate” and 
substituting therefor the item “Dodecyl- 
phenoxybenzenedisulfonic acid and/or 
its calcium, magnesium, and sodium 
salts.” 

Dated: December 2,1964. 

Malcolm R. Stephens, 
Assistant Commissioner 
for Regulations. 

[F.R. Doc. 64-12656; Filed, Dec. 9, 1964; 
8:48 a.m.] 


MERCK & CO., INC. 

Notice of Filing of Petition for Food 
Additive Thiabendazole 

Pursuant to the provisions of the Fed¬ 
eral Food, Drug, and Cosmetic Act (sec. 
409(b)(5), 72 Stat. 1786; 21 U.S.C. 
348(b)(5)), notice is given that a peti¬ 
tion (FAP 5D1610) has been filed by 
Merck & Co., Inc., Rahway, N.J., 07065, 
proposing an amendment to § 121.260(c) 
of the food additive regulations to pro¬ 
vide for the safe use of thiabendazole 
drench in dairy animals by deleting the 
phrase “not for dairy animals in pro¬ 
duction” in the limitations column of 
table 1 and substituting therefor the 
Phrase “milk taken from treated animals 
within 96 hours (8 milkings) after 
the latest treatment must not be used 
for food.” 

Dated: December 3, 1964. 

Malcolm R. Stephens, 
Assistant Commissioner 
for Regulations. 

[F.R. Doc. 64-12657; Filed, Dec. 9, 1964; 
8:48 a.m.] 


ATOMIC ENERGY COMMISSION 

[Docket No. 50-163] 

general dynamics corp. 

Notice of Issuance of Facility License 
Amendment 

Enp Gase n °t ice that the Atomic 
as Commission has issued, effective 

Nn io he date °* issuance, Amendment 
renci AT Set forttl below, to Facility Li- 
ceriQn No * R ~ 67 ’ as amended. The li- 
Dvno * as amende d» authorizes General 
TRTrv? 1C A S Cor P°ration to operate its 
at Mark F nuclear reactor located 

amJ2f ey . Pines Mesa ’ Calif - The 
namt dm ~ ent authorizes General Dy- 
s Corporation to operate the reac¬ 


tor with a fuel temperature limit of 
800 °C as described in the licensee’s ap¬ 
plication amendment dated July 29,1964, 
and supplemental letter dated October 
5,1964. 

The Commission has found that: 

(1) The application for amendment 
complies with the requirements of the 
Atomic Energy Act of 1954, as amended, 
and the Commission’s regulations set 
forth in Title 10, Chapter 1, CFR; 

(2) The issuance of this amendment 
will not be inimical to the common de¬ 
fense and security or to the health and 
safety of the public; 

(3) Prior public notice of proposed 
issuance of this amendment is not re¬ 
quired since the amendment does not in¬ 
volve significant hazard considerations 
different from those previously evalu¬ 
ated. 

Within fifteen (15) days from the date 
of publication of this notice in the Fed¬ 
eral Register, the licensee may file a 
request for a hearing, and any person 
whose interest may be affected by this 
proceeding may file a petition for leave 
to intervene. Requests for a hearing and 
petitions to'intervene shall be filed in 
accordance with the provisions of the 
Commission’s rules of practice (10 CFR 
Part 2). If a request for a hearing or 
a petition for leave to intervene is filed 
within the time prescribed in this notice, 
the Commission will issue a notice of 
hearing or an appropriate order. 

For further details with respect to this 
amendment, see (1) the licensee’s appli¬ 
cation for license amendment dated July 
29, 1964, and supplemental letter dated 
October 5, 1964, and (2) the Hazards 
Analysis prepared by the Test and Power 
Reactor Safety Branch of the Division 
of Reactor Licensing, all of which are 
available for public inspection at the 
Commission’s Public Document Room, 
1717 H Street NW., Washington, D.C. 
A copy of item (2) above may be obtained 
at the Commission’s Public Document 
Room or upon request addressed to the 
Atomic Energy Commission, Washington, 
D.C., 20545 Attention: Director, Division 
of Reactor Licensing. 

Dated at Bethesda, Md., this 2d day of 
December 1964. 

For the Atomic Energy Commission. 

Saul Levine, 

Chief , Test and Power Realtor 
Safety Branch, Division of Re¬ 
actor Licensing. 

By: Richard E. Ireland. 

Amendment to Facility License 
[License No. R-67 Amendment No. 12] 

License No. R-67, as amended, issued to 
General Dynamics Corporation is hereby 
amended in the following respects: 

In addition to the activities previously 
authorized by the Commission in License 
No. R-67, as amended, General Dynamics 
Corporation is authorized: 

1. To operate the reactor in a pulsing mode 
subject to the previously authorized limita¬ 
tions except that the maximum fuel tempera¬ 
ture limit is increased to 800 °C from 700°C, 
as described in the application for license 


amendment dated July 29, 1964, and supple¬ 
mental letter dated October 5,1964. 

This amendment is effective as of the date 
of issuance. 

Date of issuance: December 2, 1964. 

For the Atomic Energy Commission. 

Saul Levine, 

Chief, Test and Power Reactor Safety 
Branch, Division of Reactor Licensing. 

[F.R. Doc. 64-12629; Filed, Dec. 9, 1964; 
8:45 a.m.] 


FEDERAL AVIATION AGENCY 

FLIGHT INFORMATION 
PUBLICATIONS 

Statement of General Policy 

A pilot’s inherent responsibility re¬ 
quires that he be alert at all times for 
and in anticipation of all circumstances, 
situations and conditions which affect 
the safe operation of his aircraft. For 
example, pilots may expect to find air 
traffic at any time or place. At or near 
both civil and military airports and in 
the vicinity of known training areas, 
pilots may expect concentrated air traffic 
although he should realize that concen¬ 
trations of air traffic are not limited to 
these places only. 

It is the general practice of the Agency 
to advertise by NOTAM or other flight 
information publications such informa¬ 
tion it may deem appropriate; informa¬ 
tion which the Agency may from time to 
time make available to pilots is solely 
for the purpose of assisting them in ex¬ 
ecuting their regulatory responsibilities. 
Such information serves the aviation 
community as a whole and not pilots 
individually. 

The fact that the Agency under one 
particular situation or another may or 
may not furnish information does not 
serve as a precedent of the Agency’s re¬ 
sponsibility to the aviation community; 
neither does it give assurance that other 
information of the same or similar na¬ 
ture will be advertised nor does it guar¬ 
antee that any and all information 
known to the Agency will be advertised. 

Consistent with the foregoing, it shall 
be the policy of the Federal Aviation 
Agency to furnish information only 
when, in the opinion of the Agency, a 
unique situation should be advertised 
and not to furnish routine information 
such as concentrations of air traffic, 
either civil or military. The Airman’s 
Information Manual, which will replace 
the Airman’s Guide, will not contain in¬ 
formative items concerning everyday 
circumstances that pilots should, either 
by good practice or regulation, expect 
to encounter or avoid. 

(Sec. 311; 72 Stat. 751; 49 U.S.C. 1352) 

Issued in Washington, D.C., on Decem¬ 
ber 8, 1964. 

N. E. Halaby, 
Administrator. 

[F.R. Doc. 64-12740; Filed, Dec. 9, 1964; 

8:50 a.m.] 
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NOTICES 


FEDERAL COMMUNICATIONS 
COMMISSION 

[Docket No. 15211; FCC 64M-1225] 

CAMELLIA CITY TELECASTERS 
Order Continuing Hearing 

In re application of Charles L. Bow¬ 
man, Foster A. Bullock, Jack F. Ma- 
tranga and Irving J. Schwartz, D/B as 
Camellia City Telecasters, Sacramento, 
Calif., Docket No. 15211, File No. BPCT- 
3140; for construction permit for new 
television broadcast station. 

The Hearing Examiner having under 
consideration a petition filed December 2, 
1964, by the above-entitled applicant re¬ 
questing that the further hearing now 
scheduled for December 4, 1964, be con¬ 
tinued for a period of thirty days; and 

It appearing that the reason for the 
requested continuance is the fact that 
the Federal Aviation Agency has not yet 
made a decision as to whether the pro¬ 
posed new site will constitute an air 
hazard and no constructive steps can be 
taken until a determination is made by 
the FAA; and 

It further appearing that counsel for 
the Broadcast Bureau has no objections 
to the petition for continuance, and good 
cause for granting the petition having 
been shown; 

It is ordered, This the 4th day of De¬ 
cember 1964, that the petition for con¬ 
tinuance is granted and the hearing in 
the above-entitled proceedings is con¬ 
tinued from December 4, 1964, to Janu¬ 
ary 4,1965. 

Released: December 7,1964. 

Federal Communications 
Commission, 

[seal] Ben F. Waple, 

Secretary. 

[F.R. Doc. 64-12669; Filed, Dec. 9, 1964; 

8:49 a.m.] 


[Docket Nos. 15485, 15486; FCC 64M-1222] 

DIRIGO BROADCASTING, INC., AND 
DOWNEAST TELEVISION, INC. 

Order Continuing Hearing 

In re applications of Dirigo Broadcast¬ 
ing, Inc., Bangor, Maine, Docket No. 
15485, File No. BPCT-2911; Downeast 
Television, Inc., Bangor, Maine, Docket 
No. 15486, File No. BPCT-2952; for con¬ 
struction permits for new television 
broadcast stations (Channel 7). 

The Hearing Examiner having under 
consideration (1) a request filed on No¬ 
vember 23, 1964, for an indefinite exten¬ 
sion of time for the exchange of exhibits 
in the above-entitled proceeding and (2) 
motion for indefinite continuance of 
hearing presently scheduled for De¬ 
cember 7, 1964, filed on December 3, 
1964, by Dirigo Broadcasting, Inc.; and 

It appearing, that there is pending 
before the Review Board a petition re¬ 
questing approval of an agreement be¬ 
tween the applicants looking toward the 
dismissal of Dirigo’s application and the 
grant without hearing of the application 
of Downeast Television, Inc.; and that. 


in the event of a grant of such petition, 
no useful purpose would be served by 
exchanging exhibits or holding the hear¬ 
ing as presently scheduled; and 

It further appearing, that counsel for 
all parties to the proceeding have con¬ 
sented to the immediate consideration 
and grant of the motion, with the Broad¬ 
cast Bureau consenting only to a 60-day 
continuance ; 

It is, therefore, ordered. This 4th day 
of December 1964, that the requests for 
change in procedural dates be and the 
same are hereby granted to the extent 
that the procedural dates are resched¬ 
uled as follows: 



From 

To 

Exchange of exhibits_ 

Nov. 23,1964 

Jan. 22,1965 

Hearing... 

Dec. 7,1964 

Feb. 5,1965 


Released: December 4,1964. 


Federal Communications 
Commission, 

[seal] Ben F. Waple, 

Secretary. 

[F.R. Doc. 64-12670; Filed, Dec. 9, 1964; 
8:49 a.m.] 


[Docket No. 15625; FCC 64M-1223] 

RADIO STATION KVOL, INC. (KVOL) 

Order Scheduling Prehearing 
Conference 

In re application of Radio Station 
KVOL, Inc. (KVOL), Lafayette, Louisi¬ 
ana, Docket No. 15625, File No. BP- 
14947; for construction permit. 

The Hearing Examiner has under con¬ 
sideration a petition filed December 1, 
1964, by the above-entitled applicant re¬ 
questing that the date of the evidentiary 
hearing be extended from December 10, 
1964, to January 14, 1965, and that the 
procedural dates be rescheduled in ac¬ 
cordance with the change in date of the 
evidentiary hearing. 

The Hearing Examiner has also re¬ 
ceived an informal request for a further 
prehearing conference to discuss the 
preparation of the engineering exhibits 
to be offered in evidence. This informal, 
oral, request of this date advised the 
Hearing Examiner of the existence of 
measurements which apparently had not 
previously been known by counsel. 

It is ordered, This the 4th day of De¬ 
cember 1964, that a further prehearing 
conference will be held on Tuesday, De¬ 
cember 8, 1964, beginning at 9:00 a.m. in 
the offices of the Commission in Wash¬ 
ington, D.C. Among the matters to be 
considered will be the use of measure¬ 
ments in the praparation of engineering 
exhibits and the rescheduling of the evi¬ 
dentiary hearing and procedural dates. 
This action renders moot the petition 
received December 1, 1964, for extension 
of time. 

Released: December 7, 1964. 

Federal Communications 
Commission, 

[seal] Ben F. Waple, 

Secretary. 

[F.R. Doc. 64-12671; Filed, Dec. 9, 1964; 

8:49 a.m.] 


FEDERAL POWER COMMISSION 

[Docket Nos. CP61-265, CP61-299] 

EL PASO NATURAL GAS CO. AND 
TRANSWESTERN PIPELINE CO 

Notice of Applications 

December 2, 1964. 

Take notice that El Paso Natural Gas 
Co. (El Paso), Post Office Box 1492, El 
Paso, Tex., 79999, filed in Docket No. 
CP61-265 an application on April 11,1961 
and supplements thereto on December 
13, 1961, May 28, 1963 and June 19, 1964, 
pursuant to section 7(c) of the Natural 
Gas Act for a certificate of public con¬ 
venience and necessity authorizing the 
construction and operation of certain fa¬ 
cilities for the acquisition and transpor¬ 
tation of gas jointly with Transwestern 
Pipeline Co. (Transwestern) and to pro¬ 
vide for the exchange of gas in the Pan¬ 
handle area of Oklahoma and Texas be¬ 
tween them, all as more fully set forth 
in the application on file with the Com¬ 
mission and open to public inspection. 

Transwestern Pipeline Co., Post Office 
Box 1502, Houston 1, Tex., filed in 
Docket No. CP61-299 an application on 
May 24, 1961 and supplements thereto 
on January 22, 1962, August 19, 1963 
and July 6,1964, pursuant to section 7(c) 
of the Natural Gas Act for a certificate 
of public convenience and necessity au¬ 
thorizing the joint construction and op¬ 
eration with El Paso of certain facilities 
for the acquisition and transportation of 
gas and the exchange of said gas between 
them, all as more fully set forth in the 
applications and supplements on file with 
the Commisison and open to public 
inspection. 

El Paso and Transwestern propose to 
jointly construct and operate certain 
field lines along with necessary high pres¬ 
sure well ties, and measuring and regu¬ 
lating facilities extending to their exist¬ 
ing field systems necessary to effectuate 
the acquisition and exchange of natural 
gas. 

El Paso’s cost related to Docket No. 
CP61-265 is estimated to be $404,081; 
Transwestem’s cost related to Docket No. 
CP61-299 is estimated to be $178,691. 

These matters are ones that should be 
disposed of as promptly as possible un¬ 
der the applicable rules and regulations 
and to that end: 

Take further notice that preliminary 
staff analysis has indicated that there are 
no problems which would warrant a rec¬ 
ommendation that the Commission des¬ 
ignate these applications for formal 
hearing before an examiner and that, 
pursuant to the authority contained in 
and subject to the jurisdiction conferred 
upon the Federal Power Commission by 
sections 7 and 15 of the Natural Gas Act, 
and the Commission’s rules of P ra ^ 1 ^ 
and procedure, a hearing may be held 
without further notice before the Com¬ 
mission on these applications provide 
no protest or petition to intervene is fj le 
within the time required herein. Wner 
a protest or petition for leave to ' 
vene is timely filed, or where the com¬ 
mission on its own motion believes tn 
formal hearing is required, further n - 
tice of such hearing will be duly givei 
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Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
be represented at the hearing. 

Protests or petitions to intervene may 
be filed with the Federal Power Com¬ 
mission, Washington, D.C., 20426, in ac¬ 
cordance with the rules of practice and 
procedure (18 CFR 1.8 or 1.10) on or be¬ 
fore December 22, 1964. 

Gordon M. Grant, 
Acting Secretary. 

[F.R. Doc. 64-12631; Filed, Dec. 9, 1964; 

8:45 a.m.] 


[Docket No. RI65-162»] 


HELMERICH & PAYNE, INC. 


Order Amending Order Providing for 
Hearings on and Suspension of 
Proposed Changes in Rates 

December 2, 1964. 

On August 5,1964, Helmerich & Payne, 
Inc. (Helmerich & Payne), filed with the 
Commission a proposed change in rate, 
from 11.0 cents to 12.0 cents per Mcf, des¬ 
ignated as Supplement No. 1 to Hel¬ 
merich & Payne’s FPC Gas Rate Schedule 
No. 29, which pertains to its jurisdictional 
sales of natural gas from the Hugpton 
Field, Morton and Seward Counties, 
Kans., to Panhandle Eastern Pipe Line 
Co. The Commission by order issued 
September 2, 1964, suspended Helmerich 
& Payne’s proposed rate increase and de¬ 
ferred the use thereof for five months 
until February 5, 1965, and thereafter 
until such further time as it is made ef¬ 
fective in the manner prescribed by the 
Natural Gas Act. 

In support of its motion, Helmerich & 
Payne states that it has been advised by 
the buyer, Panhandle Eastern Pipe Line 
Co., that the correct effective date for 
such increase should have been Febru¬ 
ary's, 1965, five years from the date the 
subject rate schedule was allowed to be¬ 
come effective by the Commission and 
uot from the date of the basic contract, 
September 1, 1959, and requests that the 
suspension order be amended to reflect 
the correct contractual effective date and 
that the proposed increased rate be sus¬ 
pended for five months from such cor¬ 
rected date. 

The Commission finds. Good cause 
uas been shown for amending the Com- 
raussion’s order issued September 2, 1964, 
o as to reflect the correct effective date 
f ° r I f elmerich & Payne’s rate filing and 
or changing the termination date of the 
suspension period ordered therein, 
the Commission orders: 

( A) That the order providing for 
eanngs on and suspension of proposed 
iq?? 8 ^ S in fate issued September 2, 
. in ^e proceeding entitled Helm- 
k vT & Payne ' Inc - Docket No. RI65-162, 
e * eby amended by changing the pro¬ 
posed effective date for Helmerich & 
ayne s FPC Gas Rate Schedule No. 29, 
19°fK September 5, 1964, to February 26, 
’ and b y changing the termination 


& ^ I6 5-162 also covers Helmeric 

whir\f- es Gas Schedule No. : 

mch 18 not involved herein. 


date of the suspension period from Feb¬ 
ruary 5,1965, to July 26, 1965, and there¬ 
after until such further time as it is 
made effective in the manner prescribed 
by the Natural Gas Act. 

(B) In all other respects, the order 
issued by the Commission on September 
2, 1964, in Docket No. RI65-162, shall 
remain unchanged and in full force and 
effect. 

By the Commission. 

[seal] Joseph H. Gutride, 

Secretary. 

[F.R. Doc. 64-12632; Filed, Dec. 9, 1964; 

8:45 a.m.] 


[Docket No. CP65-115] 

IOWA SOUTHERN UTILITIES CO. 

Notice of Application 

December 2,1964. 

Take notice that on October 28, 1964, 
Iowa Southern Utilities Co. (Applicant), 
300 Sheridan, Centerville, Iowa, filed in 
Docket No. CP65-115 an application pur¬ 
suant to section 7(a) of the Natural Gas 
Act for an order of the Commission di¬ 
recting Michigan Wisconsin Pipe Line 
Co. (Michigan Wisconsin) to establish 
physical connection of its natural gas 
transmission facilities with the distribu¬ 
tion facilities proposed to be constructed 
by Applicant, and to sell and deliver 
natural gas to Applicant for distribution 
and resale in the community of Mount 
Ayr, Iowa, all as more fully set forth in 
the application on file with the Com¬ 
mission and open to public inspection. 

The estimated initial three year period ‘ 
of annual and peak day requirements 
are stated to be: 



First year 

Second year 

Third year 

Annual (Mcf)_ 

81,906 

139,922 

175,073 

Peak day (Mcf).. 

792 

1,357 

1,699 


The estimated cost of Applicant’s pro¬ 
posed distribution system is $361,436, and 
will be financed with internally generated 
funds. 

Protests or petitions to intervene may 
be filed with the Federal Power Com¬ 
mission, Washington, D.C., 20426, in ac¬ 
cordance with the rules of practice and 
procedure (18 CFR 1.8 or 1.10) on or 
before December 23,1964. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and 15 of the Natural Gas Act and the 
Commission’s rules of practice and pro¬ 
cedure, a hearing will be held without 
further notice before the Commission 
on this application if no protest or peti¬ 
tion to intervene is filed within the time 
required herein, if the Commission on 
its own review of the matter believes that 
an order is required by the public con¬ 
venience and necessity. If a protest or 
petition for leave to intervene is timely 
filed, or if the Commission on its own 
motion believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 


unnecessary for Applicant to appear or 
be represented at the hearing. 

Gordon M. Grant, 
Acting Secretary. 

[F.R. Doc. 64-12633; Filed, Dec. 9, 1964; 

8:45 a.m.] 

GENERAL SERVICES ADMINIS¬ 
TRATION 

[Federal Property Management Regs. 

(Temporary) F-2] 

SECRETARY OF DEFENSE 

Delegation of Authority Regarding 

Communications Regulatory Pro¬ 
ceeding 

1. Pursuant to the authority vested in 
me by the Federal Property and Admin¬ 
istrative Services Act of 1949, 63 Stat. 
377, as amended, authority is hereby 
delegated to the Secretary of Defense, in 
accordance with sections 201(a) (4) and 
205 (d) and (e) thereof, to represent the 
interests of the executive agencies of the 
Federal Government, In the Matter of 
Investigation of American Telephone and 
Telegraph Company, Tariff FCC No. 135, 
3rd Revised Page 23CC, before the Fed¬ 
eral Communications Commission. 

2. The Secretary of Defense is hereby 
authorized to redelegate any of the au¬ 
thority contained herein to any officer, 
official, or employee of the Department of 
Defense. 

3. The authority conferred herein shall 
be exercised in accordance with the 
policies, procedures, and controls pre¬ 
scribed by the General Services Admin¬ 
istration, and shall further be exercised 
in cooperation with the responsible of¬ 
ficers, officials, and employees of the 
General Services Administration. 

4. This delegation of authority shall 
be effective November 5,1964. 

Dated: December4,1964. 

Lawson B. Knott, Jr., 

Acting Administrator of 
General Services. 

[F.R. Doc. 64-12664; Filed, Dec. 9, 1964; 

8:48 a.m.] 

SECURITIES AND EXCHANGE 
COMMISSION 

[File No. 812-1737] 

SECOND EMPIRE FUND, INC. 

Notice of Application for Order of 
Exemption 

December 4,1964. 

Notice is hereby given that Second Em¬ 
pire Fund, Inc. (‘‘applicant”), 44 School 
Street, Boston, Mass., 02108, an open- 
end, diversified registered investment 
company, has filed an application pursu¬ 
ant to section 6(c) of the Investment 
Company Act of 1940 (“Act”) for an 
order of the Commission exempting ap¬ 
plicant from compliance with the pro¬ 
visions of section 14(a) of the Act. All 
interested persons are referred to the 
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NOTICES 


application on file with the Commission 
for a full statement of the representa¬ 
tions therein which are summarized be¬ 
low. 

Applicant has filed a registration state¬ 
ment under the Securities Act of 1933 
for 750,000 shares of common stock, $1 
par value, to be offered to investors in 
exchange for securities of the character 
of those included in a list set forth in 
the prospectus. Applicant is intended 
as an investment vehicle for investors 
who wish to exchange securities they 
presently hold for shares of the appli¬ 
cant in a simultaneous exchange on a 
tax-free basis. A. G. Becker & Co., the 
dealer-manager, and a group of securi¬ 
ties dealers which it will form and man¬ 
age, intend to solicit deposits of securi¬ 
ties, to be held by a depository in 
safekeeping for the separate account of 
each investor, pending consummation of 
the exchange. Deposits will be solicited 
for approximately sixty days after the 
effective date of the registration state¬ 
ment. 

The minimum deposit to be accepted 
from any investor is to be securities hav¬ 
ing a market value of $20,000 and the 
exchange will not be consummated unless 
the aggregate market value of the de¬ 
posited securities as at the effective date 
of the planned exchange is at least 
$10,000,000. In the event that such value 
is not then realized, the deposited secu¬ 
rities will be returned to investors with¬ 
out charge to them. If such value is 
obtained upon the termination of the 
solicitation period, a report describing 
the deposited securities, including their 
current market value and their bases for 
Federal income taxation, will be mailed 
to all depositing investors within fifteen 
days thereafter. The depositing investor 
may withdraw his deposited securities in 
whole or in part without charge at any 
time prior to the mailing of such report 
and also during the fifteen days after 
such mailing date. Applicant will have 
the right to reject securities on deposit 
for a period of five days after the end of 
the period during which the depositor 
may withdraw. All of applicant’s shares 
which are issued in exchange for securi¬ 
ties will be issued simultaneously on the 
effective date of the exchange. 

Notice is further given that any inter¬ 
ested person may, not later than Decem¬ 
ber 22, 1964, at 5:30 p.m., submit to the 
Commission in writing a request for a 
hearing on the matter accompanied by a 
statement as to the nature of his interest, 
the reason for such request and the is¬ 
sues of fact or law proposed to be contro¬ 
verted, or he may request that he be 
notified if the Commission should order a 
hearing thereon. Any such communica¬ 
tion should be addressed: Secretary, Se¬ 
curities and Exchange Commission, 
Washington, D.C., 20549. A copy of such 
request shall be served personally or by 
mail (air mail if the person being served 
is located more than 500 miles from the 
point of mailing) upon applicant, in case 
of an attorney-at-law (by certificate) 
shall be filed contemporaneously with the 
request. At any time after said date, as 
provided by Rule 0-5 of the rules and 
regulations promulgated under the Act, 
an order disposing of the application 
herein may be issued by the Commission 


upon the basis of the information stated 
in said application, unless an order for 
hearing upon said application shall be 
issued upon request or upon the Com¬ 
mission’s own motion. 

For the Commission (pursuant to dele¬ 
gated authority). 

[seal] Nell ye A. Thorsen, 

Assistant Secretary. 

[F.R. Doc. 64-12630; Filed, Dec. 9, 1964; 

8:45 a.m.] 

INTERSTATE COMMERCE 
COMMISSION 

[Notice 1090] 

MOTOR CARRIER TRANSFER 
PROCEEDINGS 

December 7, 1964. 

Synopses of orders entered pursuant 
to section 212(b) of the Interstate Com¬ 
merce Act, and rules and regulations pre¬ 
scribed thereunder (49 CFR Part 179), 
appear below: 

As provided in the Commission’s 
special rules of practice any interested 
person may file a petition seeking re¬ 
consideration of the following numbered 
proceedings within 20 days from the 
date of publication of this notice. Pur¬ 
suant to section 17(8) of the Interstate 
Commerce Act, the filing of such a peti¬ 
tion will postpone the effective date of 
the order in that proceeding pending its 
disposition. The matters relied upon by 
petitioners must be specified in their pe¬ 
titions with particularity. 

No. MC-FC 66946. By order of De¬ 
cember 1, 1964, the Transfer Board ap¬ 
proved, on reconsideration, the transfer 
to Garden City Trucking Corp., Garden 
City, N.Y., of the operating rights in 
Permit No. MC 124515, issued May 2, 
1963, to Federated Carriers, Inc., Garden 
City, N.Y., authorizing the transporta¬ 
tion, over irregular routes, of Air-con¬ 
ditioning equipment, dryers, freezers, 
water heaters, ironers, high fidelity and 
stereo phonographs, radios, ranges, re¬ 
frigerators, surface units (for ranges), 
washers, tape recorders and television 
sets, crated and uncrated, from points 
in Queens and Nassau Counties, N.Y., 
to retail stores and customers of Marta 
Cooperative, Inc., and Hampton Sales 
Co., in New Jersey; and shipments of 
the above-described commodities traded- 
in damaged or returned by such store 
or customer, from retail stores and 
customers of Marta Cooperative, Inc., 
and Hampton Sales Co., Inc., in New 
Jersey, to points in Queens and Nassau 
Counties, N.Y., as restricted. Seymour 
Georges Mackler, 450 Seventh Avenue, 
New York, N.Y., 10001, Attorney for 
applicants. 

No. MC-FC 67362. By order of De¬ 
cember 1, 1964, the Transfer Board ap¬ 
proved the transfer to White Mountain 
Passenger Lines, Inc., Post Office Box 
466, Show Low, Ariz., of the Certificate 
of Registration in No. MC 96678 Sub 1, 
issued May 20, 1964, to Floyd Butler, 
Taylor, Ariz., authorizing transportation 
in interstate and foreign commerce 


corresponding to the grant of authority 
in State certificate No. 6034, issued Feb¬ 
ruary 15, 1957, by the Arizona Corpora¬ 
tion Commission. 

[seal] Harold D. McCoy, 

Secretary. 

[F.R. Doc. 64-12641; Filed, Dec. 9, 1964; 
8:45 a.m.] 


[Notice 1090—A] 

MOTOR CARRIER TRANSFER 
PROCEEDINGS 

December 7, 1964. 

Synopses of orders entered pursuant to 
section 212(b) of the Interstate Com¬ 
merce Act, and rules and regulations pre¬ 
scribed thereunder (49 CFR Part 179), 
appear below: 

As provided in the Commission’s spe¬ 
cial rules of practice any interested 
person may file a petition seeking recon¬ 
sideration of the following numbered 
proceedings within 20 days from the date 
of publication of this notice. Pursuant 
to section 17(8) of the Interstate Com¬ 
merce Act, the filing of such a petition 
will postpone the effective date of the 
order in that proceeding pending its dis¬ 
position. The matters relied upon by 
petitioners must be specified in their 
petitions with particularity. 

No. MC-FC 67389. By order of De¬ 
cember 7, 1964, the Transfer Board ap¬ 
proved the transfer to Elgin Church, 
Bethel, Ky., of the operating rights in 
Permit No. MC 113937 Sub. 2, issued 
August 15, 1955, to J. L. O’Bryan and 
Sons, Inc., Hopewell, Ky., authorizing 
the transportation over irregular routes, 
of: Fertilizer, from St. Bernard and 
Cincinnati, Ohio, to points in Indiana, 
Kentucky, and specified counties in 
West Virginia. 

James S. Wilson, Jr., 226 Main Street, 
Paris, Ky., Attorney for applicants. 

[seal] Harold D. McCoy, 

Secretary. 

[F.R. Doc. 64-12662; Filed, Dec. 9, 1964: 

8:48 a.m.] 


[S.O. 947; Rev. Taylor’s Car Distribution 
Order 12] 

TERMINAL RAILROAD ASSOCIATION 
OF ST. LOUIS AND CHICAGO, BUR¬ 
LINGTON & QUINCY RAILROAD 
CO. 

Shortage of Freight Cars 

Pursuant to section 1 (15) and (17) of 
the Interstate Commerce Act and au¬ 
thority vested in me by paragrap 
(5) (b) of Interstate Commerce Commis¬ 
sion Service Order No. 947 (28 r. 
12127; 29 F.R. 6014, and 9670). 

I find that there exists a shortage oi 
freight cars in certain areas because 
inequitable distribution and, because 
such emergency, notice and public Pi 
cedure on this order would be ^P 1 /*,.’ 
ticable and contrary to the P u 
interest, and this order shall be in¬ 
effective upon less than 30 days’ no i 
Therefore, it is ordered, That: 

(a) The Terminal Railroad Associa¬ 
tion of St. Louis shall deliver to the 
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cago, Burlington & Quincy Railroad Co. 
a daily average of 50 plain serviceable 
box cars inside length less than 44'8". 

(b) Cars delivered under this order 
shall be carded to the Chicago, Bur¬ 
lington & Quincy Railroad Co. and each 
car shall be identified by the Terminal 
Railroad Association of St. Louis as 
moving under the provisions of this 
order. 


(c) Effective date: This order shall 
become effective at 12:01 a.m., December 

7,1964. 

(d) Expiration date: This order shall 
expire at 11:59 p.m., December 22, 1964, 
unless otherwise ordered. 

It is further ordered , That this order 
shall be served upon the Association of 
American Railroads, Car Service Divi¬ 
sion, as Agent of all railroads subscribing 
to the car service and per diem agree¬ 


ment under the terms of that agreement 
and by filing it with the Director, Office 
of the Federal Register. 

Issued at Washington, D.C., December 
4, 1964. 

Interstate Commerce, 
Commission, 

[seal] Charles W. Taylor, 

Agent. 

[F.R. Doc. 64-12663; Filed, Dec. 9, 1964; 
8:48 a.m.] 
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RULES AND REGULATIONS 


Title 13—BUSINESS CREDIT 
AND ASSISTANCE 

Chapter I—Small Business 
Administration 

[Rev. 3] 

PART 107—SMALL BUSINESS 
INVESTMENT COMPANIES 

Pursuant to authority contained in 
section 308 of the Small Business Invest¬ 
ment Act of 1958, Public Law 85-699, 72 
Stat. 694, as amended, there is revised 
Part 107 of Subchapter B, Chapter I of 
Title 13 of the Code of Federal Regu¬ 
lations. 

Information and effective date. This 
revision assembles Part 107 (Revision 2) 
as previously published in the Federal 
Register (27 F.R. 9743-9754), together 
with subsequently published amend¬ 
ments thereto (28 F.R. 681, 1627, 3021, 
10868, 12250 and 29 F.R. 5223, 7144, 
10499, 12109, 14221 and 16825). 

The present revision renumbers 
§§ 107.403, 107.404, 107.501, 107.502, 107.- 
601,107.701,107.702, 107.703, and 107.704, 
as follows: 


Revision 2 Revision 3 

403(a) Borrowing by SBIC- 402(d). 

404_ 403. 

501(a) Equity Capital_ 501(a). 

601(b)-1-501(b). 

501(c)- 502(a). 

501(d)- 502(b). 

501(e)_ 503(a). 

601(f)- 503(b). 

501(g)- 504. 

501(h)_ 503(c). 

501 (i)- 505(a). 

601 (j)- 505(b). 

601 (k)- 505(c). 

501(1)_ 505(d). 

601 (m)- 506(a). 

501 (n)- 506(b). 

501(o)- 507. 

601 (p)- 508. 

502 _-_510. 

601(a) Long Term Loans_601. 

601(b)- 602(a). 

6$l(c)_ 602(b). 

601(d)- 602(c). 

601(e)- 602(d). 

601(f)_ 603. 

601(g)- 604. 

701 General Provisions_701(a). 

702 - 701(b). 

703(a)-701(c). 

703(b)-701(d). 

704(a)-701(e). 

704(b)-... 701(f). 

704(c)(1)- 704(a). 

704(c) (2)- 704(b). 

704(c) (3)- 704(c). 

704(c) (4)- 704(d). 

704(c)(5)_ 703(a). 

704(d)- 703(b). 

704(e)- 702(a). 

704(f)- 702(b). 

704(g)- 702(c). 


Minor textual changes have been made 
in several instances. The substance of 
former §§ 107.301(h) and 107.403(b) 
with regard to the prohibition against 
use of Government (i.e., section 302 and 
303) funds in financing concerns selling 
alcoholic beverages, has been incorpo¬ 
rated into a new § 107.715(h). The pro¬ 
hibition against financing agricultural 
projects, set forth in § 107.1003, has been 
carried over into new § 107.715 (i). 
Section 107.1003 has been left un¬ 


changed. Sections 107.710 and 107.1005 
dealing with “Idle Operating Funds,” 
have been rewritten and the former text 
clarified, without change as to purpose 
or basic meaning. The footnotes for¬ 
merly appearing at various places 
throughout Revision 2, making reference 
to SB A forms and noting that they were 
on file with the Federal Register, have 
been replaced by an explanatory state¬ 
ment in § 107.101 of the present Revision. 
Section 107.101 states that all SBA forms 
mentioned in the regulations are on file 
with the Federal Register and that 
copies may be obtained from SBA. 
Brief abstracts of interpretations set 
forth in §§ 107.1001 to 107.1015, inclu¬ 
sive, have been incorporated into the 
present Revision immediately following 
the particular section of the Regulations 
to which each relates. Accordingly, ref¬ 
erences to the interpretations in ques¬ 
tion have been made immediately fol¬ 
lowing §§ 107.301; 107.501 and 107.601; 
107.715; 107.602; 107.710; 107.715; 107.- 
301 and 107.402; 107.301; 107.205; 107.- 
708; 107.301 and 107.402; 107.503 and 
107.602; and 107.715, respectively. 

Sections 107.901 and 107.902 describ¬ 
ing the enforcement actions which SBA 
may institute against violations of the 
Act or Regulations have been rewritten 
from the standpoint of improving tex¬ 
tual clarity and accuracy. For example, 
reference is made to investigative pro¬ 
ceedings under Section 310 of the Act 
and adjudicative proceedings pursuant 
to Section 309 of the Act. 

The present Revision includes a new 
§ 107.990, Exemptions. It provides, in 
material part, that any Licensee may file 
a written application with SBA to ex¬ 
empt a proposed transaction from one 
or more of the procedural or substantive 
requirements otherwise applicable to it 
under the Regulations. SBA may ap¬ 
prove such application and grant an ex¬ 
emption, either conditionally or uncon¬ 
ditionally, to the extent that the 
requirements in question are not pre¬ 
scribed by statute and exemption there¬ 
from would not be contrary to the Act. 
Section 107.990 declares that favorable 
consideration will be given to an applica¬ 
tion where the supporting evidence 
demonstrates to SBA’s satisfaction that 
(1) the terms of the proposed transac¬ 
tion are reasonable and fair, and (2) the 
exemption requested is reasonably calcu¬ 
lated to advance the best interests of the 
SBIC program in a manner consonant 
with the policy objectives of the Act 
and Regulations. 

Since this Revision incorporates previ¬ 
ously published amendments, imposes no 
additional burdens or obligations upon 
Licensees or other parties concerned, au¬ 
thorizes applications for exemption 
which, upon SBA approval, would relax 
restrictions imposed by the Regulations, 
and because of the necessity of promptly 
applying the Revision to the program 
authorized by the Small Business In¬ 
vestment Act of 1958, it shall become 
effective upon publication in the Fed¬ 
eral Register. 

Insofar as Licensees or other inter¬ 
ested parties may wish to comment on 
the rearrangement and minor textual 


changes incorporated into the Revision, 
they may do so by petition for amend¬ 
ment, modification or repeal of any reg¬ 
ulatory provision as mentioned in Sec¬ 
tion 4(d) of the Administrative Proce¬ 
dure Act (5 U.S.C. 1003(d)). SBA’s 
consideration of any petition sub¬ 
mitted will be subject to Section 6(d) 
of that Act (5 U.S.C. 1005(d)). 

Dated: December 4,1964. 

Eugene P. Foley, 
Administrator. 
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Authority: The provisions of this Part 107 
issued under sec. 308, 72 Stat. 694; 15 U.S.C. 

687. 

Regulations 
§ 107.11 Scope of part. 

(a) The Act. The Small Business In¬ 
vestment Act of 1958 became law August 
21, 1958. Such Act has been amended 
by the Small Business Investment Act 
Amendments of 1960, which became ef¬ 
fective June 11, 1960, the Small Busi¬ 
ness Investment Act Amendments of 
1961, which became effective October 3, 
1961, and the Small Business Investment 
Act Amendments of 1963, which became 
effective February 28, 1964. 

(b) Purpose of Act. The purpose of 
the Act is to improve and stimulate the 
national economy in general and the 
small business segment thereof in par¬ 
ticular. 

(c) Function of program. This pur¬ 
pose is to be accomplished by the estab¬ 
lishment of a program designed to stimu¬ 
late and supplement the flow of private 
equity capital and long-term loan funds 
necessary for the sound financing of the 
business operations of small-business 
concerns and for their growth, expansion 
and modernization. 

Nature of program. Under the 
Program: 

(1) SBA will select and approve (li¬ 
cense) private corporations (chartered 
under state law to conduct the activities 
escribed in subparagraph (2) of this 
Paragraph) which shall thereupon be¬ 


come eligible for (i) financial assistance 
from SBA under the Act, (ii) discre¬ 
tionary exemptions under the Securities 
Act of 1933 and the Trust Indenture Act 
of 1939, as well as a specified exemption 
under the Investment Company Act of 
1940, (iii) such further benefits and 
privileges as may ever be provided by 
Federal or State laws for corporations 
licensed by SBA under the Act, and (iv) 
tax benefits specified under the Technical 
Amendments Act of 1958, as amended in 
1959. The stockholders of such corpora¬ 
tions are eligible also for tax benefits 
specified under the Technical Amend¬ 
ments Act of 1958. 

References 

1. Securities Act of 1933, 15 U.S.C.A. secs. 
77a-77aa. 

2. Trust Indenture Act of 1939, 15 U.S.C.A. 
secs. 77aaa-77bbbb. 

3. Investment Company Act of 1940, 15 
U.S.C.A. secs. 80a-l—80a-52. 

4. Securities and Exchange Commission 
Regulations issued pursuant to the above 
Acts relating to small business investment 
companies. 

5. Section 57, Technical Amendments Act 
of 1958, Public Law 85-866, as amended by 
Public Law 86-376, 73 Stat. 700. 

6 . Personal Holding Company Tax Section 
541, Internal Revenue Code of 1954, 26 
UB.C.A. secs. 541-547. 

7. Sections 1.541-1—1.547-7 of the Income 
Tax Regulations of the Treasury Department 
(26 CFR 1.541-1 to 1.547-7) as amended. 

8 . State incorporation laws. 

9. Bank Holding Company Act of 1956, 12 
U.S.C.A. secs. 1841-1848. 

10. Regulations of the Federal Reserve 
Board under Bank Holding Company Act, 12 
CFR 222.1-222.108, and in particular, Regu¬ 
lation 222.107. 

(2) Private corporations are to be 
chartered under State law for the specific 
purpose of providing funds to small 
business concerns (as defined by SBA) 
through the purchase of Equity Securi¬ 
ties (as defined in § 107.502) of such con¬ 
cerns and through the disbursement of 
long-term loans to such concerns. Such 
corporations will be authorized to pro¬ 
vide consulting and advisory services to 
small business concerns on a fee basis 
for such services actually rendered. All 
of said activities will be subject to regu¬ 
lations prescribed by SBA. The corpora¬ 
tions will be examined by SBA and will 
make reports as and when required by 
SBA. 

(e) Private participation. The pro¬ 
gram will be administered in such a 
manner as to insure the maximum par¬ 
ticipation of private financing sources. 

(f) Unemployment. Any financial as¬ 
sistance provided under the Act cannot 
result in a substantial increase of unem¬ 
ployment in any area of the country. 

(g) Investment Division. The pro¬ 
gram will be administered by SBA 
through its Small Business Investment 
Division. 

(h) False statements. The provisions 
of section 16 of the Small Business Act 
are extended specifically to the functions 
under the Small Business Investment Act 
of 1958. That section requires that who¬ 
ever makes a statement knowing it to be 
false, or willfully overvalues any secu¬ 
rity, for the purpose of obtaining for 
himself or for any applicant any loan, or 
extension thereof by renewal, deferment 


of action, or otherwise, or the acceptance, 
release, or substitution of security there¬ 
for, or for the purpose of influencing in 
any way the action of SBA, or for the 
purpose of obtaining money, property, or 
anything of value, shall be punished by 
fine or imprisonment or both. 

§ 107.12 Definitions. 

Act. “Act” means the Small Business 
Investment Act of 1958, as amended. 

Administrator. “Administrator” 
means the Administrator of the SBA. 

License. “License” means the grant 
(evidenced by a certificate issued to the 
Licensee and registered in the Washing¬ 
ton office of SBA) by SBA to a Proposed 
Operator, in consideration of the repre¬ 
sentations and offers contained in the 
License Application, of authority to con¬ 
duct its business, in the territory de¬ 
scribed in the License, in accordance 
with and subject to the provisions and 
purpose of the Act and regulations of 
SBA prescribed thereunder; and includes 
the privilege of receiving financial as¬ 
sistance under the Act and qualifies such 
Licensee and its stockholders for any 
and all other rights, privileges and bene¬ 
fits available to a Licensee and its stock¬ 
holders under the provisions of the Act 
or any other Federal or State laws. 

License Application. “License Appli¬ 
cation” means the request to SBA for a 
License, by the Proposed Operator, ex¬ 
ecuted and submitted on SBA Form No. 
415, which shall incorporate by refer¬ 
ence the Proposal as a part of said 
request. 

Licensee. “Licensee” means a corpo¬ 
ration which: Is enfranchised and char¬ 
tered under State law, to conduct (in 
accordance with and subject to the pro¬ 
visions and purpose of the Act and in 
accordance with and subject to regula¬ 
tions prescribed by SBA under the Act) 
in the territory in which its operations 
are to be carried on, only the activities 
described under Title III of the Act; has 
executed and submitted a License Appli¬ 
cation; and, has been granted a License. 

Operating territory or area. “Operat¬ 
ing territory”, “area in which operations 
are to be carried on”, “areas in which 
Licensee operates”, and similar terms, 
mean the territorial area or areas in 
which a Licensee is authorized by the 
terms of its License to purchase Equity 
Securities (as defined in § 107.502) from, 
to make loans to, and to provide consult¬ 
ing and advisory services to any small 
business concern (regardless of the resi¬ 
dence, domicile, place of business, or lo¬ 
cation of the property of such small busi¬ 
ness concern) so long as such purchase, 
loan or service does not constitute or 
involve doing business in any State not 
included in said territorial area or areas 
so as to require the Licensee to register 
or otherwise comply with the laws of such 
State as a foreign corporation. 

Proponents. “Proponents” means in¬ 
dividuals or other entities which execute 
and submit a Proposal. 

Proposal. “Proposal” means the in¬ 
formation and representations contained 
in SBA Form No. 414, submitted by Pro¬ 
ponents with the request that SBA con¬ 
sider the same and issue an approval 
for the Proponents to proceed with all 
action (including the incorporation of 
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the Proposed Operator) necessary to 
qualify the Proposed Operator for execu¬ 
tion and submission of a License Appli¬ 
cation. A Proposal is in effect a pre¬ 
liminary License Application (see 
definition of '‘License Application’"). 

Proposed Operator. “Proposed Op¬ 
erator” means the company identified 
and described in a particular Proposal 
and recommended therein as a prospec¬ 
tive Licensee. 

SBA. “SBA” means the Small Busi¬ 
ness Administration. 

SBID. “SBID” means the Small Busi¬ 
ness Investment Division of SBA. 

Small business concern. For the pur¬ 
pose of size, a “small business concern” 
is one which meet the applicable stand¬ 
ards and criteria set forth under Part 
121 of this chapter. 

Proposal 

§ 107.101 Information, instructions and 
forms. 

All SBA forms referred to throughout 
the regulations in this part have been 
filed with the Office of the Federal Reg¬ 
ister as part of the original document. 
Copies of any of these forms may be 
obtained from the Investment Division, 
Small Business Administration, Wash¬ 
ington, D.C., 20416. Detailed printed in¬ 
formation, instructions and forms cover¬ 
ing the procedure and basic requirements 
in the grant of a license, may be obtained 
from SBID through the Washington or 
any Regional or Field Office of SBA. 

§ 107.102 Filing and processing of pro¬ 
posal. 

(a) Forms. A Proposal shall be sub¬ 
mitted on SBA Form No. 414 to SBID 
through a Regional Office of SBA. The 
Proposal consists of three parts: Part I 
deals with the plans of operation; Part 
n deals with the experience of the Pro¬ 
posed Operators; and Part III is a fi¬ 
nancial statement of each proposed of¬ 
ficer, director and ten or more percent 
stockholder. Part m shall be filed only 
in those instances where the Proposed 
Operator is requesting SBA funds pur¬ 
suant to § 107.301(b)(1). 

(b) Other requirements. Such Pro¬ 
posal shall include such further matters, 
in addition to those matters required by 
SBA Form 414, as SBA may require by 
regulation or otherwise or which may be 
submitted by the Proponents as part of 
the Proposal. 

(c) Need for SBIC. In considering 
whether to issue a License to a Proposed 
Operator, due regard will be given, 
among other things, to the need for fi¬ 
nancing of small business concerns of 
the type intended to be assisted by the 
Proposed Operator, provided the License 
shall not grant to the Licensee any ex¬ 
clusive right in any area or areas set 
forth therein. 

(d) Opinion of counsel. Counsel for 
the Proponents or Proposed Operator 
shall submit as a part of the Proposal 
his opinion that, among other things, the 
Proposed Operator is or can be chartered 
under State law to conduct (in the ter¬ 
ritory in which its operations are to be 
carried on) only the activities described 
under Title III of the Act, in accordance 
with and subject to the provisions and 


RULES AND REGULATIONS 

purpose of the Act and in accordance 
with and subject to regulations pre¬ 
scribed by SBA under the Act. 

(e) Proposal number. Immediately 
upon receipt by SBID of each Proposal, 
SBID shall register, assign an identifica¬ 
tion number thereto, and acknowledge 
receipt of the same. 

(f) Investigation of proponents. The 
submission of a Proposal shall consti¬ 
tute an authority to SBA to proceed with 
the consideration thereof and to con¬ 
duct without liability to SBA or anyone 
acting for or on behalf of SBA, any in¬ 
vestigations and inquiries with respect to 
any or all matters, individuals or other 
entities referred to in the Proposal, as 
may be determined by SBA. 

(g) Notice to proceed; notice of in¬ 
sufficiency. After consideration of a Pro¬ 
posal SBA shall notify the Proponents, 
either: 

(1) That the Proponents may proceed 
with all action necessary to qualify the 
Proposed Operator for execution and 
submission of a License Application; 
which action shall be completed and a 
License Application submitted by the 
Proposed Operator within 90 days from 
the date of said notice from SBA, unless 
such period is extended by SBA; or 

(2) That such Proposal is insufficient. 

(i) If, in the opinion of SBA, the suf¬ 
ficiency of such Proposal cannot be es¬ 
tablished through further information 
or action, SBA shall close the same and 
so notify the Proponents. 

(ii) If, in the opinion of SBA, the 
sufficiency of such Proposal may be es¬ 
tablished through further information 
or action, SBA shall simultaneously with 
such notice allot a period of time within 
which the Proponents may endeavor to 
establish the sufficiency of such Proposal 
and resubmit the same. 

(iii) A resubmitted Proposal which is 
again determined by SBA to be insuffi¬ 
cient or a rejected Proposal which is 
not resubmitted within any such alloted 
period, shall be closed permanently by 
SBA and the Proponents so notified. 

§ 107.103 Organization of proposed op¬ 
erator. 

Unless and until SBA gives written no¬ 
tice to the Proponents that it does not 
object to the instruments and proceed¬ 
ings contemplated for use in the organi¬ 
zation or qualification of the Proposed 
Operator as a Licensee, said Proponents 
should not take any final action to con¬ 
clude any such organization and quali¬ 
fication. 

§ 107.104 Charier requirements. 

(a) The charter of a Licensee shall 
constitute a grant of being or continued 
existence as a corporate entity, by a 
State, in the form of a permit or certifi¬ 
cate of incorporation or amendment or 
otherwise, with the specific and sole 
powers and authority recited below. 
Such powers and authority can be ex¬ 
pressed and granted in any manner con¬ 
sistent with the laws of such State and 
requirements of the State officials 
charged with such responsibilities, pro¬ 
vided that each such charter shall con¬ 
tain the following provision: 

(b) This corporation is organized and 
chartered expressly for the purpose of 


operating under the Small Business In¬ 
vestment Act of 1958, as amended, and 
will operate in the manner and shall have 
the powers, responsibilities and be sub¬ 
ject to the limitations provided by said 
Act and the regulations issued by the 
■Small Business Administration there¬ 
under. , 

(c) Said powers and authority shall 
be as follows: 

(1) To act under a particular name; 

(2) To issue a maximum number of 
shares of one or more types of its stock; 

(3) To borrow money and issue its 
debenture bonds, promissory notes, or 
other obligations under such general con¬ 
ditions and subject to such limitations 
and regulations as SBA may prescribe; 

(4) To provide equity capital to small 
business concerns (as defined by SBA) 
under the conditions authorized by sec¬ 
tion 304 of the Act and regulations with 
the right to sell or dispose of securities 
so acquired in such manner and under 
such terms and conditions as the Licensee 
shall determine; 

(5) To make long-term loans (as de¬ 
fined by SBA) to small-business concerns 
(as defined by SBA) for the purposes and 
in the manner and subject to the condi¬ 
tions described in section 305 of the Act; 
with the right to sell or dispose of such 
loans in such manner and under such 
terms and conditions as the Licensee 
shall determine; 

(6) To acquire and make commit¬ 
ments for obligations and securities of 
a single enterprise only within the limi¬ 
tations established by section 306 of the 
Act, unless such limitations are waived 
by SBA; 

(7) To undertake its operations in co¬ 
operation with banks or other investors 
or lenders, incorporated or unincorpo¬ 
rated, as contemplated under section 
308(a) of the Act; 

(8) To provide consulting and advisory 
services to small business concerns on a 
fee basis; 

(9) To invest funds not reasonably 
needed for its current operations only in 
direct obligations of, or obligations guar¬ 
anteed as to principal and interest by the 
United States; 

(10) To conduct its operations in ac¬ 
cordance with and subject to regulations 
prescribed by SBA; 

(11) To submit to and pay for exami¬ 
nations made by direction of SBA by ex¬ 
aminers selected, employed or approved 
by SBA; 

(12) To make reports to SBA at such 
times and in such form as SBA may re¬ 
quire; 

(13) To conduct its operations in a 
specified area or areas, without limita¬ 
tion, however, as to the residence, 
domicile, or place of business of parties 
with which it transacts its business oi 
otherwise deals; 

(14) To regulate its business and con¬ 
duct its affairs in a manner not incon¬ 
sistent with the Act and regulations pre¬ 
scribed by SBA thereunder; 

(15) To adopt and use a corporate 

seal; . . 

(16) To have succession for a pen°a 
of at least thirty years, subject to dis¬ 
solution in accordance with State lau, 
and subject to forfeiture of its Licens 
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for violation of law or of regulation is¬ 
sued under the Act; 

(17) To make contracts; 

(18) To sue and be sued, complain and 
defend in any court of law or equity; 

(19) By its board of directors, to ap¬ 
point such officers and employees as may 
be deemed proper, define their authority 
and duties, fix their compensation, re¬ 
quire bonds of such of them as it deems 
advisable and fix the penalty thereof, dis¬ 
miss such officers or employees, or any 
thereof, at pleasure, and appoint others 
to fill their places; 

(20) To adopt bylaws, regulating the 
manner in which its stock shall be trans¬ 
ferred, its officers and employees ap¬ 
pointed, its property transferred, and the 
privileges granted to it by law exercised 
and enjoyed; 

(21) To maintain a principal office 
(which shall be designated in its Articles) 
and to establish branch offices or agencies 
within its operating territory, subject to 
the approval of SBA: Provided, however. 
That, whether to obtain a grant of power 
and authority from the State to establish 
branch offices or agencies shall be op¬ 
tional with the incorporators; 

(22) To acquire, hold, operate, and 
dispose of any property (real, personal, or 
mixed) whenever necessary or appro¬ 
priate to the carrying out of its lawful 
functions; 

(23) To exercise such incidental 
powers as may reasonably be necessary 
to carry out the business for which the 
corporation is established. 

§ 107.105 Waiver of paragraph required 
by § 107.104 

In the event SBA, for cause satisfac¬ 
tory to SBA, waives the inclusion in a 
Licensee’s State charter of that portion 
of the general provision (set forth in the 
second sentence of § 107.104(a)) which 
identifies the manner of operation, pow¬ 
ers, responsibilities, and limitations of 
the Licensee by specific reference to the 
Act and regulations issued thereunder: 
The charter of such a Licensee, in lieu of 
such identification by reference, shall set 
forth specifically and in detail the man¬ 
ner of operation, powers, responsibilities, 
and limitations of the Licensee which are 
required of a Licensee as specified in and 
contemplated by the Act and regulations 
and to the extent and in a manner satis¬ 
factory to SBA. Further, any such Li¬ 
censee shall, from time to time amends its 
charter in order to conform its charter 
Purpose, manner of operation, powers, 
responsibilities, and limitations with 
those contained in and contemplated by 
the Act and the regulations issued by 
SBA thereunder from time to time. 

§ 107.106 Source of charter. 

(a) State charter. The charter of a 
Licensee shall be obtained from the 
State in which the Licensee operates or 
if the Licensee operates in more than 
one State said charter shall be obtained 
hom any State within the entire area 
or areas in which the Licensee operates. 

(b) Operation in other States. A Li¬ 
censee conducting operations beyond 
the jurisdiction of the State from which 
jt receives its charter, shall obtain au- 

ftority or otherwise be entitled to con¬ 


duct its activities in such other State 
or States in accordance with the provi¬ 
sions of its charter, the Act and regula¬ 
tions prescribed thereunder. 

§ 107.107 Directors and incorporators. 

A Proposed Operator shall conform to 
the laws of the State of its incorporation 
with respect to the number and qualifi¬ 
cation of incorporators and directors. 

License 

§ 107.201 License application. 

(a) Application. A License Applica¬ 
tion may be submitted upon SBA Form 
No. 415 by the Proposed Operator only 
after issuance by SBA of the notice re¬ 
ferred to under § 107.102(g)(1) and in 
accordance with instructions issued by 
SBA, including instructions contained in 
such notice. Such License Application 
shall be submitted within 90 days after 
issuance of said notice. 

(b) Action by SBA. Within 180 days 
after submission of a License Applica¬ 
tion, SBA will give due regard, among 
other things, to the need for financing 
of small business concerns in the area 
in which the Proposed Operator intends 
to commence business, the general char¬ 
acter of the proposed management of 
the Proposed Operator, and the number 
of existing Licensees and the volume of 
their operations, and after considera¬ 
tion of all relevant factors, will in its 
discretion either issue a License to the 
Proposed Operator or notify the Pro¬ 
posed Operator that after consideration 
of all relevant factors the SBA will not 
issue a License to the Proposed Operator. 

§ 107.202 Prerequisites for license. 

Prior to the issuance of a License, 
each Proposed Operator shall have: 

(a) License application. Executed 
and submitted a License Application, 
including such additional information, 
statements and representations as may 
be otherwise required by SBA. 

(b) Charter. Received a corporate 
charter or franchise under State laws 
to operate as a Licensee. 

(c) Capital. Submitted evidence 
satisfactory to SBA that it has a paid- 
in capital and paid-in surplus equal to 
at least $300,000 in cash or eligible Gov¬ 
ernment securities as provided in 
§ 107.302(a) (exclusive of organizational 
expenses) on hand or in escrow con¬ 
tingent solely on the issuance of a Li¬ 
cense, as required by section 302(a) of 
the Act (including any commitment of 
SBA as described under § 107.301). 

§ 107.203 Need for and 11011 -transfera- 
bility of license. 

Only upon issuance by SBA of a Li¬ 
cense to a Proposed Operator, shall such 
corporation be authorized to operate 
under the Act. A License is not trans¬ 
ferable in any manner. 

§ 107.204 Fees for license. 

A License fee of $100 shall be tendered 
to SBA by a Licensee, simultaneously 
with the filing of SBA Form 415. 

§ 107.205 License surrender. 

(a) Prior approval of SBA. A Li¬ 
censee shall not surrender its license 
without prior written approval of SBA. 


Any request by a Licensee for approval 
of the surrender of a license shall be 
accompanied by a plan of dissolution. 
Such plan shall include provisions for 
the liquidation of assets, distribution 
thereof to shareholders, the surrender 
of the corporate charter, and the termi¬ 
nation of the Licensee’s existence as a 
corporate body. The plan shall pro¬ 
vide for its consummation within a 
reasonable period of time and shall be 
subject to the approval of SBA. The 
surrender of the license shall become 
effective upon a determination by SBA 
that the provisions of the plan have been 
consummated. 

(b) Conditions of SBA approval. SBA 
will not approve a plan of dissolution 
leading to surrender of a license of any 
Licensee having paid-in capital and paid- 
in surplus from private sources of as 
much as $300,000 (excluding organiza¬ 
tional expenses) unless it can be demon¬ 
strated to the satisfaction of SBA that: 

(1) (i) There has been no major 
change in the Board of Directors of the 
Licensee or in parties owning, holding 
or controlling, directly or indirectly, 10 
or more percent of its stock within one 
year previous to the date of application 
for approval of the surrender and plan 
of dissolution; and 

(ii) Substantial efforts have been 
made to operate the Licensee success¬ 
fully but due to conditions peculiar to 
the Licensee, it has been unable to ac¬ 
complish the purposes of the Act; and 

(iii) A 20 percent reserve consisting 
of cash plus funds invested pursuant to 
§ 107.710 is to be maintained against 
Licensee’s outstanding equity invest¬ 
ments and long-term loans for the pur¬ 
pose of meeting possible requirements for 
additional financing of existing port¬ 
folio concerns. Such reserve shall be 
in addition to 100 percent coverage of 
Licensee’s outstanding commitments and 
other legal obligations; or 

(2) It would be in the best interest 
of the SBIC program to allow the Li¬ 
censee to dissolve and surrender its 
license. 

Interpretation. Any understanding, ex¬ 
press or implied, by which the stockholders of 
a dissolving SBIC will act in concert to ex¬ 
change the assets of such SBIC for the secu¬ 
rities of another corporation, is not per¬ 
mitted. See § 107.1009. 

Capital Requirements 

§ 107.301 Subordinated debentures; 
minimum capital. 

(a) Minimum use of Government 
funds. In considering whether to issue 
a License to a Proposed Operator SBA 
will, in addition to all other require¬ 
ments and criteria, give preference to 
those Proposals which contemplate the 
minimum use of Government funds. 
The management of a Proposed Opera¬ 
tor or of a Licensee should plan and en¬ 
courage the maximum investment of 
private funds. 

(b) Minimum capital ; subordinated 
debentures. A Proposed Operator must 
have a paid-in capital and paid-in sur¬ 
plus from private sources of at least 
$150,000 (exclusive of organizational ex¬ 
penses), in cash or eligible Government 
securities. To the extent that additional 
funds are not available to the Proposed 
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Operator from private sources on reason¬ 
able terms, it may request SBA, in the 
License Application, to agree to purchase 
Subordinated Debentures in the follow¬ 
ing amounts: 

(1) In the amount required to meet 
the $300,000 statutory minimum, or 

(2) In such greater amount, up to but 
not exceeding $700,000, as the Proposed 
Operator may match with paid-in capi¬ 
tal and paid-in surplus from private 
sources. 

(c) Subordinated debentures issued 
after licensing. On or before February 
27, 1968, or four years after the issuance 
of its license, whichever is later, a Li¬ 
censee may request SBA to agree to pur¬ 
chase its Subordinated Debentures in an 
amount which, when added to any Sub¬ 
ordinated Debentures previously issued 
to SBA, will not exceed the lesser of: 

(1) $700,000, or 

(2) Its paid-in capital and paid-in 
surplus from private sources. 

Provided, however. That a Licensee with 
paid-in capital and paid-in surplus from 
private sources in excess of $2,000,000 
may request SBA to purchase its Sub¬ 
ordinated Debentures in an aggregate 
amount of more than $400,000 only after 
it has borrowed the maximum amount 
of funds available to it pursuant to 
§ 107.402. 

(d) Availability of private funds. In 
connection with any request for such 
funds, the Licensee shall submit evidence 
satisfactory to SBA that such funds are 
not available on reasonable terms from 
private sources. 

(e) Commitment. SBA may issue a 
commitment for such funds. Such com¬ 
mitment will expire one year from the 
date it is issued, but in no case later 
than February 27, 1969, or five years 
after the date of issuance of the license, 
whichever is later. The commitment, as 
well as the Subordinated Debenture it¬ 
self, shall be treated as part of the paid- 
in capital and paid-in surplus of a 
Licensee for oumoses of §§ 107.301, 
107.402, and 107.708(a). 

(f) Terms of commitment. A com¬ 
mitment fee shall be computed against 
the amount committed but not disbursed. 
Such fee will be at the rate of one- 
twelfth of one percent for each 30-day 
period or fraction thereof, beginning 
with the first day after the first thirty 
days following the date of the commit¬ 
ment. The fee shall be due and payable 
upon billing. The fee shall not apply to 
any amount for which disbursement is 
requested during the Initial 30-day period 
following the date of the commitment. 
Thereafter, the fee will terminate, as to 
the amount reauested to be disbursed, 
at the end of the 30-day period during 
which request for disbursement is made. 
The date which atmears on the SBA form 
used to request the disbursement shall 
be deemed to be the date the disburse¬ 
ment is requested, but if ten days or more 
have elapsed between the date of the 
form and the date of its receipt in the 
Office of Investment Assistance, Invest¬ 
ment Division, Small Business Adminis¬ 
tration, Washington 25, D.C., SBA may, 
in its discretion, consider that the re¬ 
quest was made as of the date of such re¬ 
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ceipt. Disbursement of funds shall be 
subject to § 107.709 (a) and (b). 

(g) Terms of subordinated debentures. 
Such Subordinated Debentures shall 
contain such terms and conditions, as 
shall be determined by SBA. Interest 
shall be at the rate of five percent per 
annum and maturities shall not exceed 
twenty years. The debentures may be 
prepaid at any time without penalty, 
subject, however, to the requirements of 
§ 107.1001. Amortization of the deben¬ 
tures shall commence no later than the 
beginning of the second half of their 
term. 

Interpretations. Repayment of subordi¬ 
nated debentures must not reduce capi¬ 
tal below minimum. See § 107.1001. 

Retained earnings may qualify as capital 
for purposes of borrowing from SBA. See 
§ 107.1007. 

Section 302 (of the Act) funds may tem¬ 
porarily exceed maximum in event of merger 
between SBICs. See § 107.1008. 

Section 302 (of the Act) funds may be 
used to retire indebtedness to SBA under 
section 303 (of the Act). See § 107.1012. 

§ 107.302 Licensee’s stock. 

(a) Consideration . A Licensee may 
issue any of its securities for (1) cash, 
(2) direct obligations of, or obligations 
guaranteed as to principal and interest 
by, the United States, (3) securities of 
which it is the issuer, in connection with 
a reclassification approved by SBA, (4) 
services previously rendered to the 
Licensee, (5) physical assets to be cur¬ 
rently employed in the operation of the 
Licensee, (6) as a dividend, and (7) in 
connection with a statutory or other 
type of merger or consolidation with 
another Licensee or non-Licensee com¬ 
pany approved by SBA pursuant to 
§ 107.702(c): Provided, however. That 
any shares of stock issued as part of the 
initial minimum capital required by 
§ 107.202(c) may be issued only in con¬ 
sideration of the simultaneous payment 
of cash or upon the simultaneous trans¬ 
fer to the Licensee of securities permitted 
by § 107.202(c). A Licensee may issue 
its stock for Equity Securities of a small 
business concern pursuant to the pro¬ 
visions of section 304(c) of the Act. 

(b) Options. Options upon the stock 
of a Licensee may be granted to an in¬ 
dividual only upon approval of at least 
a majority of such Licensee’s stock¬ 
holders and only in lieu of salary or in 
payment for services actually rendered 
such Licensee, and only if: 

(1) At the time such option is granted 
the option price is at least 85 percent of 
the fair market value at such time of the 
stock subject to the option; 

(2) Such option by its terms is not 
transferable by such individual other¬ 
wise than by will or the laws of descent 
and distribution, and is exercisable, dur¬ 
ing his lifetime, only by him; 

(3) (i) Such individual, at the time 
the option is granted, does not own stock 
possessing more than 10 percent of the 
total combined voting power of all 
classes of stock of such Licensee. This 
subparagraph shall not apply if at the 
time such option is granted the option 
price is at least 110 percent of the fair 
market value of the stock subject to 
the option and such option by its terms 


is not exercisable after the expiration 
of five years from the date such option 
is granted. 

(ii) For purposes of this sub- 
paragraph : 

(a) Such individual shall be con¬ 
sidered as owning the stock owned, di¬ 
rectly or indirectly, by or for his brothers 
and sisters (whether by the whole or 
half blood), spouse, ancestors, and lineal 
descendants; and 

( b ) Stock owned, directly or in¬ 
directly, by or for a corporation, partner¬ 
ship, estate, or trust, shall be considered 
as being owned proportionately by or for 
its shareholders, partners, or benefici¬ 
aries; and 

(c) Such option by its terms is not 
exercisable after the expiration of ten 
years from the date such option is 
granted. 

§ 107.303 Capital impairment. 

(a) Prohibition. Each Licensee shall 
maintain at all times an unimpaired 
capital. 

(b) Definition. An impairment shall 
be deemed to exist when the retained 
earnings deficit exceeds fifty percent 
(50%) of the combined fully paid capi¬ 
tal stock issued and outstanding and 
paid-in surplus. For the purpose of 
this determination, subordinated deben¬ 
tures issued to SBA pursuant to section 
302(a) of the Act will not be considered 
a part of capital and surplus. 

Borrowing by SBIC 
§ 107.401 Limits on licensee borrowing. 

(a) Debt limit. Without the prior 
consent of SBA, the ratio of the total 
amount of outstanding indebtedness of 
a Licensee to the paid-in capital and 
paid-in surplus (including the unpaid 
balance due SBA under any debentures 
acquired under section 302(a) of the 
Act) of such Licensee shall not exceed 
four to one. 

(b) Borrowing plans. The Proposal 
shall set forth in detail the policy, plans, 
and all other information with respect to 
prospective borrowings, if any, to be 
made by a Proposed Operator as a 
Licensee from any source other than 
SBA. 

§ 107.402 Operating loans. 

(a) Maximum amount. To the ex¬ 
tent that a Licensee is unable to borrow 
or otherwise secure operating funds 
from private sources, on reasonable 
terms, SBA may lend or agree to lend to 
such Licensee funds for such purpose up 
to a total amount outstanding at any one 
time not in excess of fifty percent of tne 
paid-in capital and paid-in surplus o 
such Licensee, including as a part o 
such capital and surplus any outstand¬ 
ing balance due SBA under subordinate 
debentures purchased by SBA under t 
provisions of section 302(a) of the a > 

or $4,000,000, whichever is less. 

(b) Availability of private J un ™. 
The funds applied for shall be “ eem 
to be available from private sources 
reasonable terms, unless it is satisia- 
torily demonstrated that: Proof oi 
fusal of the required funds has been 
tained from: 
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(1) The Licensee’s bank of account, or 

(2) If the amount of the loan applied 
for is in excess of the legal lending limit 
of the Licensee’s bank or in excess of 
the amount that the bank normally 
lends to any one borrower, then a refusal 
from a correspondent bank or from any 
other lending institution whose lending 
capacity is adequate to cover the loan 
applied for, or 

(3) Not less than two banks in cities 
where the population exceeds 200,000. 

Proof of refusal must contain the date, 
amount, and terms requested, and the 
treasons for not granting the desired 

credit. 

(c) Terms. Such loans may be pre¬ 
paid at any time without penalty. In¬ 
terest upon such loans shall be at the 
rate of 5 percent per annum and the ma¬ 
turity thereof shall be for a term of 6 
years: Provided, however, That (1) SBA 
in its discretion may renew such loans 
for an additional period of 4 years and 
(2) in such event, the unpaid principal 
balance shall be repaid at a rate of 33 x h 
percent per annum during each of the 
last three years of the extended term, 
i.e., during the eighth, ninth, and tenth 
years, respectively. Any such loan or 
loans made pursuant to this section shall 
contain such further terms and condi¬ 
tions as shall be determined by SBA. 

(d) Disbursement. Disbursement of 
loans under section 303 of the Act will 
be subject to the execution and delivery 
of the certificate required by § 107.709. 

Interpretations. Retained earnings may 
qualify as capital for purposes of borrowing 
from SBA. See § 107.1007. 

Section 302 funds may be used to retire 
indebtedness to SBA under section 303. See 
§ 107.1012. 

§ 107.403 SBA sale of loans of licensee. 

SBA may, in its discretion and upon 
such terms and conditions and for such 
consideration as shall be deemed to be 
reasonable, sell, assign, transfer, or oth¬ 
erwise dispose of any debenture, note, or 
other evidence of debt or security held in 
connection with any loan made under 
sections 302(a) and 303(b) of the Act 
and may accept reassignment, retransfer, 
and delivery thereof from any such pur¬ 
chaser, assignee, or transferee as may 
be agreed upon between SBA and such 
Purchaser, assignee, or transferee. 

Equity Capital 
§ 107.301 Equity capital. 

(a) Licensee as source of equity cap¬ 
ital Each Licensee shall constitute a 
source of Equity Capital for incorporated 
small business concerns; which capital 
shall be supplied in a manner and under 
terms consistent v/ith regulations of the 
Administration. 

(b) Definition. “Equity Capital” 
means funds received by an incorporated 
small business concern from a Licensee 
as the consideration for the issuance of 
Equity Securities by such concern to such 
Licensee. 

interpretation. SBA cannot participate 
ub an SBIC in financing a small business 
concern. See § 107.1002. 


§ 107.502 Equity securities. 

(a) Definition. “Equity Securities” 
means: 

(1) Certificates of stock of any class; 
Provided, however, That whenever any 
such stock contains a right to convert to 
another class of stock or contains rights 
or privileges therein in the nature of 
stock warrants or options, no further 
stock purchase warrants, options or con¬ 
version rights shall be issued in connec¬ 
tion therewith; and 

(2) Instruments which evidence a debt 
and which provide a right or privilege to 
convert all or any portion of the debt 
instruments into stock of the small busi¬ 
ness concern, or provide nondetachable 
or detachable stock purchase warrants or 
options, or provide both a right or privi¬ 
lege to convert all or any part of the debt 
instruments into stock and also detach¬ 
able stock purchase warrants or options: 
Provided, however, That no further stock 
purchase warrants, options or conversion 
rights shall be issued in connection there¬ 
with. 

(b) Collateral. Equity Securities 
which evidence a debt may be secured by 
collateral. 

§ 107.503 Maturity of equity securities. 

(a) Minimum maturity. A Licensee 
shall not purchase or acquire any type of 
Equity Securities if the purpose of such 
purchase or acquisition is to furnish the 
small business concern with financing for 
a period of less than five years’ duration. 
Equity Securities shall not require repay¬ 
ments during the first five years at a rate 
exceeding an average of twenty percent 
of principal per annum. 

(b) Call rights; due dates. Equity Se¬ 
curities which evidence a debt shall have 
stated maturities of not less than five 
years and must be callable but on such 
terms as may be negotiated at the time 
of issuance of such Equity Securities, in 
whole or in part, by the issuer: Provided, 
That any right to convert the debt may 
be exercised prior to the effective date of 
such call. Such securities shall be ac¬ 
quired by a Licensee simultaneously with 
the disbursement of Equity Capital and 
shall evidence the total principal amount, 
and the interest rate, required to be paid 
by the small business concern in consid¬ 
eration for the amount of Equity Capital 
disbursed. Equity Securities which evi¬ 
dence a debt may comprise an instrument 
or instruments in such form and sub¬ 
stance as may be negotiated between the 
Licensee and said concern consistent 
with the Act and regulations thereunder, 
provided that the maturity or maturities 
set forth in such instrument or instru¬ 
ments shall not require repayment of the 
total principal amount evidenced by such 
instrument or instruments during the 
first five years at a rate in excess of an 
average of twenty percent of the total 
principal thereof per annum. Whenever 
more than one instrument is employed, 
each instrument shall state on the face 
thereof the maturity date of the particu¬ 
lar instrument and make reference to the 
maturity date(s) of the other instru¬ 
ment (s) involved in the disbursement. 

(c) Short term financing. Equity Se¬ 
curities with maturities of less than five 


years may be purchased or acquired by a 
Licensee when necessary to protect the 
interests of the Licensee in previously 
issued long-term Equity Securities pro¬ 
vided that similar conditions and privi¬ 
leges covering the long-term Equity 
Securities shall otherwise apply thereto. 
Equity Securities with maturities of less 
than five years’ duration will not be con¬ 
strued “to protect the interests of the 
Licensee in previously issued Equity Se¬ 
curities” if the purpose of such short¬ 
term Equity Securities is to take care of 
normal short-term requirements of the 
small business concern. 

Interpretation. For further definition of 
maximum rate of amortization see § 107.1013. 

§ 107.504 Redemption provisions. 

Any redemption provisions of certifi¬ 
cates of stock shall be on such terms as 
may be negotiated at the time of issu¬ 
ance thereof, provided the redemption 
provisions are exercisable, in whole or in 
part, upon three months’ notice, and pro¬ 
vided further that any such stock which 
contains conversion rights may be con¬ 
verted prior to the effective date of such 
redemption. 

§ 107.505 Conversions and exercise of 
options. 

(a) Conversion prices. Equity Securi¬ 
ties which are converted into stock shall 
be converted at a price or series of prices 
per share not less than the sound book 
value of such stock as determined at the 
time of the issuance of said securities: 
Provided, however. That the total pur¬ 
chase price of such stock which may be 
purchased at said price or series of prices 
per share shall not exceed the amount 
of Equity Capital provided by said 
securities plus the accrual of earned in¬ 
terest and charges on said Equity Capital 
to the date of conversion of said securi¬ 
ties. “Sound book value,” for the 
purposes hereof, shall be determined 
through consideration of all pertinent 
factors including the actual value of the 
assets of the small business concern and 
the relationship of the earnings of such 
concern to its invested capital. 

(b) Expiration of options. Stock pur¬ 
chase warrants or options issued in con¬ 
nection with Equity Securities shall 
expire not later than two years after the 
stated maturity date of such Equity 
Securities but in no event more than ten 
years from the date of the issuance of 
such Equity Securities. 

(c) Prices under options. The pur¬ 
chase price per share of shares available 
under warrants or options acquired in 
connection with the purchase of Equity 
Securities shall be at no less than the 
sound book value of such shares, as de¬ 
fined herein, at the time the warrant or 
option is issued, and the total cost of 
such shares shall not exceed the total 
amount of Equity Capital provided by 
the Licensee at the same time as the 
warrant or option was issued, except as 
the warrant or option may provide for 
successive increases in the price per 
share of optioned shares. 

(d) Stock prices. The purchase price 
per share of shares available under cer¬ 
tificates of stock acquired as Equity 
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Securities shall be at no less than the 
sound book value of such shares, as de¬ 
fined herein, at the time the certificates 
of stock are issued. 

§ 107.506 Small business concern’s in¬ 
debtedness. 

(a) Refinancing of indebtedness. 
Wherever Equity Securities involve debt, 
any Licensee may require small business 
concerns to refinance any or all of its 
outstanding indebtedness so that the 
Licensee is the only holder of any in¬ 
debtedness of such concern. 

(b) First refusal on new indebtedness. 
Wherever Equity Securities involve debt, 
any Licensee may require a small busi¬ 
ness concern to agree not to incur any 
additional indebtedness without first 
securing the approval of the Licensee and 
giving the Licensee the first opportunity 
to finance such additional indebtedness; 
Provided, however, That the Licensee 
shall allow appropriate exceptions for 
open account or other short-term credit. 

§ 107.507 Small business concern’s pur¬ 
chase of licensee’s stock. 

Whenever a Licensee purchases or ac¬ 
quires Equity Securities of a small busi¬ 
ness concern, such concern shall have 
the right, exercisable in whole or in such 
part as such concern may elect, at the 
time of the issuance of such Equity 
Securities, to become a stockholder- 
proprietor by investing in the capital 
stock of the Licensee in an amount not 
more than five per centum of the Equity 
Securities purchased or acquired by the 
Licensee. The price of such stock sold 
by the Licensee to the small business 
concern under this section shall not be 
more than the higher of (a) the book 
value determined in conformity with 
generally accepted accounting prin¬ 
ciples, or (b) the fair market value. 
Factors which may be taken into con¬ 
sideration in determining fair market 
value may include, among others, market 
quotations, recent public or private sales, 
and the liquidating value, earnings, and 
dividend record of the Licensee’s stock. 

§ 107.508 Cost of money. 

The maximum annual cost to the is¬ 
suer of Equity Securities evidencing a 
debt charged by any Licensee for aver¬ 
age outstanding unpaid net funds 
advanced shall not exceed the lesser of 
(a) such maximum annual cost to issuer 
as may be prescribed by applicable State 
or local law, or (b) such maximum an¬ 
nual cost to issuer as may be specified 
in the Licensee’s Proposal and License 
Application. Cost to issuer includes all 
interest and discount, as well as all fees, 
commissions, charges, etc., against the 
issuer by the Licensee at the time the 
Equity Securities evidencing a debt are 
purchased and such fees, charges, etc., 
shall be treated as additional discount 
for this purpose. 

§ 107.510 Control of small business con¬ 
cerns. 

(a) General. The Act contemplates 
that Licensee shall finance small busi¬ 
ness concerns through equity invest¬ 
ments and long-term loans. It does not 
contemplate that Licensees shall oper¬ 
ate business enterprises or function as 
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holding companies exercising control 
over such enterprises. Accordingly, a 
Licensee may not acquire equity securi¬ 
ties of a small business concern primarily 
for the purpose of exercising indefinite 
control over it nor may indefinite control 
be exercised by one or more Licensees 
through management agreements, vot¬ 
ing trusts, majority representation on 
the board of directors, or otherwise. 

(b) Presumption of control . A Li¬ 
censee will be deemed to control a small 
business concern when it owns, holds, 
or controls, directly or indirectly, voting 
securities equivalent to (1) more than 
50 percent of the outstanding voting se¬ 
curities, if the voting securities of the 
small business are held by less than 50 
shareholders, or (2) more than 25 per¬ 
cent of the outstanding voting securities, 
if the voting securities of the small 
business concern are held by 50 or more 
shareholders. This presumption may be 
rebutted by the submission of appro¬ 
priate evidence satisfactory to SBA. 

(c) Control by two or more Licensees. 
Where a small business concern has 
been financed by two or more Licensees, 
the aggregate amount of its voting se¬ 
curities which have been acquired and 
are held or controlled, directly or in¬ 
directly, by such Licensees acting in con¬ 
cert or as co-participants pursuant to 
an agreement shall constitute the basis 
for determining whether control exists 
pursuant to paragraph (b) of this 
section. 

(d) Temporary control permitted. A 
Licensee may acquire temporary con¬ 
trol over a small business concern from 
which it has acquired equity securities 
or to which it has made long-term loans 
only where (1) the financing is neces¬ 
sary to rehabilitate such concern which 
is threatened with insolvency or closure 
due to financial difficulty; or (2) the 
financing is provided to a small business 
concern which has been in existence for 
less than two years or to an established 
small business which has made sub- 
tantial changes in its type of operations 
or products during the preceding two 
years, and the funds furnished by the 
Licensee constitute the major source of 
capital of the small business concern; 
or (3) assumption of control is reason¬ 
ably necessary for the protection of 
Licensee’s investment; or (4) SBA’s 
prior approval has been obtained in ex¬ 
ceptional circumstances warranting 
special treatment consonant with the 
purposes of the Act. 

(e) Plan to divest control. Where 
control of a small business concern is 
assumed by a Licensee in accordance 
with paragraph (d), the Licensee must 
negotiate and enter into a plan provid¬ 
ing for ultimate relinquishment of such 
control within a reasonable period of 
time. The plan may (1) provide that 
other existing stockholders of the small 
business concern shall have the right, 
through warrants, options or otherwise, 
to reacquire control from the Licensee 
or the right of first refusal to purchase 
controlling securities from it on terms 
and conditions negotiated at the time 
of the original financing; or (2) incor¬ 
porate such other appropriate contrac¬ 
tual arrangements assuring divestiture 


of control as may be negotiated, at or 
prior to assumption of actual control, 
upon a mutually satisfactory basis be¬ 
tween the Licensee and other parties in 
interest: Provided, however , That such 
plan (i) shall not adversely affect or in¬ 
terfere with enforcement by the Licensee 
of its legal rights against a small busi¬ 
ness concern which has defaulted on 
its indebtedness or other obligations to 
the Licensee, and (ii) shall no longer 
continue in effect as a binding obligation 
on the part of the Licensee in the event 
of such enforcement action. If the Li¬ 
censee acquires control of the small 
business concern as the result of the 
enforcement action taken, the Licensee 
must nevertheless relinquish control 
within a reasonable period of time. The 
Licensee shall be free to negotiate with 
any appropriate person or entity in con¬ 
nection with accomplishment such relin¬ 
quishment of control. 

Long-Term Loans 
§ 107.601 Long-term loans. 

Each Licensee shall constitute also a 
source of funds for long-term loans for 
the sound financing of the operations, 
expansion and modernization of small 
business concerns. Such loans shall not 
provide any right in a Licensee to acquire 
any stock or other proprietary interest 
in the borrower, except through the me¬ 
dium of collateral security. 

Interpretation. SBA cannot participate 
with an SBIC in financing a small business 
concern. See § 107.1002. 

§ 107.602 Maturity of long-term loans. 

(a) Minimum maturity. A Licensee 
shall not make any such loans if the 
purpose of such loan is to furnish the 
small business concern with financing for 
a period of less than five years’ duration. 

(b) Due dates. Any such loan shall 
have a stated maturity of not less than 
five years and all or any part of any such 
loan may be anticipated by the borrower 
on any interest payment date upon such 
terms as may be negotiated at the time 
of disbursement of the loan. The in¬ 
strument of instruments evidencing any 
such loan shall be acquired by a Licensee 
simultaneously with the disbursement of 
the loan funds and shall evidence the 
total principal amount, and the interest 
rate, required to be paid by the small 
business concern, in consideration for 
the amount of loan funds disbursed. 
Any such loan may be evidenced by an 
instrument or instruments in such form 
and substance as may be negotiated be¬ 
tween the Licensee and said concern con¬ 
sistent with the Act and regulations 
thereunder: Provided , That the matui ity 
or maturities set forth in such instrumen 
or instruments shall not require repay¬ 
ment of the total principal amount evi¬ 
denced by such instrument or instiu- 
ments during the first five years at a ra 
in excess of an average of twenty perce 
of the total pricipal thereof per annum. 
Whenever more than one instrument 
employed, each instrument shall st 
on the face thereof the maturity date oi 
the particular instrument and make 
erence to the maturity date(s) of 
other instrument(s) involved in 
disbursement. 
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(c) Short-term financing . Loans with 
maturities of less than five years may be 
made by a Licensee to a borrower when 
necessary to protect the interests of the 
Licensee in previously issued long-term 
loans or Equity Securities. Loans with 
maturities of less than five years’ dura¬ 
tion will not be construed “to protect the 
interests of the Licensee” if the purpose 
of such short-term loan is to take care 
of normal short-term requirements of 
the small business concern. 

(d) Maximum maturity. Any such 
loan shall have a maturity of not exceed¬ 
ing twenty years; and such loans shall 
be of such sound value, or so secured, 
as reasonably to assure repayment. The 
Licensee may extend the maturity of or 
renew any such loan for additional pe¬ 
riods, not exceeding ten years, if the 
Licensee finds that such extension or 
renewal will aid in the orderly liquida¬ 
tion of such loan. 

Interpretations . An SBIC may not follow 
up purchase of Equity Securities from real 
estate developer with a construction loan of 
less than five years’ maturity. See § 107.1004. 

For further definition of maximum rate of 
amortization, see § 107.1013. 

When a small business concern is in de¬ 
fault, and is merging with another concern 
to avoid bankruptcy, a short-term loan to 
the survivor may be Justified to protect an 
SBIC’s investment. See § 107.1014. 

§ 107.603 Cost of money under long¬ 
term loans. 


The maximum annual cost to the bor¬ 
rower charged by any Licensee for aver¬ 
age outstanding unpaid net funds ad¬ 
vanced shall not exceed the lesser of (a) 
such maximum annual cost to borrower 
as may be prescribed by applicable State 
or local law, or (b) such maximum an¬ 
nual cost to borrower as may be specified 
In the Licensee’s Proposal and License 
Application. Cost to borrower includes 
all interest and discount, as well as all 
fees, commissions, charges, etc., against 
the borrower by the Licensee at the time 
the loan is granted, and such fees, 
charges, etc., shall be treated as addi¬ 
tional discount for this purpose. 

§ 107.604 Other terms. 

All loans shall be based upon negoti¬ 
ations between Licensees and small 
business concerns. 

§ 107.650 Commitments. 


* General. A Licensee is authoi 
zea to enter into a loan commitment < 
a commitment to furnish equity finan< 
u, a sma U business concern. A rej 
nable commitment fee may be chargei 
?vr*T Repayment period as to funds ac 
vursuan t to five-year commi 
intA Where a Licensee ente: 

piijrfvo 5 “ year commitment to finance a 
stiniu*. S ? na ^ business concern up to 
mpnf a * C L maximum am °unt, disburs< 
to hi ° f j e wh ole or any part there< 
cerr> 4 made on the request of such coi 
of th! n accorda nce with the conditioi 
^cwaaitnwit, it shall be lawfi 
Vision th , St e anding the maturity pr< 
vidp? ° f §§ 107 - 503 and 107.602) to pr< 
fimrf or 5 epaymen t as follows; (i) Ar 
yea ® adva nced during the first tv 
datp W ? ay . have a common maturil 
coinciding with the terminatic 
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date of the commitment; and (ii) any 
funds subsequently advanced during the 
commitment period may be for a period 
of three years from respective dates of 
disbursement. 

(2) Repayment of each advance made 
shall not be required at an annual aver¬ 
age rate in excess of the principal 
amount thereof divided by the number 
of years of the applicable repayment 
period. 

(c) Stock options and warrants . 
Where a Licensee enters into a commit¬ 
ment to provide financing to a small 
business concern, and the financing 
agreement calls for the issuance of stock 
options or warrants, it shall be lawful 
for the Licensee to acquire such stock 
options or warrants on or after the date 
of the commitment: (1) up to the full 
amount of any funds disbursed and (2) 
up to 25 percent of the undisbursed por¬ 
tion of any commitment obligation. 
Such 25 percent amount shall, for the 
purposes of § 107.505(c), be deemed to 
constitute equity capital provided by 
the Licensee. 

General Provisions 
§ 107.701 Lawful operations. 

(a) Amendments to Act and regula¬ 
tions. A Licensee shall be subject to 
all existing and future provisions of the 
Act and regulations issued thereunder. 

(b) Other laws . Each Licensee shall 
comply with all applicable State or 
Federal law affecting its operation, in¬ 
cluding, but not limited to, any and all 
State or Federal law requiring Licensee 
to furnish its investors and shareholders 
with financial reports containing full 
and complete disclosure of all matters 
significant to their interest. 

(c) No Government liability. Noth¬ 
ing in the Act or in any regulations 
issued thereunder or in any other pro¬ 
vision of law shall be deemed to impose 
any obligation or liability on the United 
States Government or any agency there¬ 
of, including SB A, with respect to any 
obligations entered into, or stocks issued, 
or commitments made, by any Licensee, 
or with respect to any other matter 
involving a Licensee. 

(d) No Government sponsorship. No 
Licensee, in issuing or selling any se¬ 
curity shall represent or imply in any 
manner whatsoever that such security 
has been guaranteed, sponsored, recom¬ 
mended, or approved by the United 
States, or any agency or officer thereof, 
and a statement to such effect shall be 
included in any solicitations to investors. 

(e) Operations under Act. A Li¬ 
censee shall engage in and conduct only 
the activities set forth in and contem¬ 
plated under the Act and shall not 
engage in or conduct any other activities. 

(f) Charter authority. A Licensee 
shall not amend its franchise authority 
to permit the conduct of any activities 
other than as recited above. 

§ 107.702 Activities of licensee. 

(a) Size status declaration . No fi¬ 
nancing or consulting or advisory serv¬ 
ices may be provided by a Licensee to a 
business concern unless the Licensee and 
such concern have executed SBA Form 
480, Size Status Declaration, and, based 


upon the information contained therein 
and otherwise, the Licensee has deter¬ 
mined that the business concern is a 
small business within the meaning of 
the definition of “small business con¬ 
cern” set forth in § 107.12, or at the 
request of the Licensee or the concern, 
SBA has determined that the subject 
business concern is a small business con¬ 
cern within the meaning of § 107.12. In 
the event financing or services are ap¬ 
proved by a Licensee for a small business 
concern, the Licensee shall retain the 
completed SBA Form 480, as a perma¬ 
nent part of the concern’s record with 
the Licensee. 

(b) Purchase of securities from other 
Licensee. A Licensee may exchange 
with or purchase for cash from another 
Licensee, without recourse against the 
seller (except for such liability as may 
result from the falsity of representations 
or warranties as to matters of fact), 
portfolio securities (or any interest 
therein) acquired from small business 
concerns, by such Licensee or any other 
Licensee: Provided , however , That a 
Licensee shall not have invested at any 
one time more than one-third of its 
total assets in such securities of small 
business concerns through such ex¬ 
changes or purchases. 

(c) Mergers. Subject to the prior ap¬ 
proval of SBA, a Licensee may partici¬ 
pate as a party to a statutory or other 
type of merger or consolidation with 
another Licensee or non-Licensee com¬ 
pany where the resultant company will 
qualify as a Licensee. The proposed 
merger or consolidation must be ap¬ 
proved by a two-thirds majority vote of 
the stockholders of each company. SBA 
will give consideration to such a trans¬ 
action if the attendant circumstances 
indicate that it will augment funds avail¬ 
able to or will otherwise benefit the 
SBIC program. Applications for ap¬ 
proval of the plan of merger or consoli¬ 
dation will be subject to such terms and 
conditions as SBA, in its discretion, may 
impose to assure, among other things, 
that (1) the plan is fair, equitable and 
feasible; (2) adequate provision is made 
with regard to the rights of dissenting 
stockholders; and (3) the management 
and investment plans of the resultant 
Licensee company are in conformity 
with applicable provisions of the Act and 
regulations and its portfolio securities 
are in conformity therewith or can be 
conformed within a reasonable period 
of time. 

§ 107.703 Common management; In¬ 
vestment advisory service. 

(a) Common control. Without the 
prior written consent of SBA, a Licensee 
shall not have an officer or a director 
who at the same time is either an officer 
or director of iany other Licensee, nor 
shall 10 or more percent of the stock of 
any Licensee be owned or controlled, di¬ 
rectly or indirectly, by an officer or 
director of, or by any party owning or 
controlling, directly or indirectly, 10 or 
more percent of the stock of another 
Licensee, with the following exceptions: 

(1) Attorneys. An attorney perform¬ 
ing legal services for Licensees may serve 
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as secretary or clerk for more than one 
Licensee; and 

(2) Common managers, (i) Subject 
to prior SB A approval, two or more 
Licensees may employ an individual or 
a non-Licensee concern to serve as their 
common general manager. The aggre¬ 
gate paid-in capital and paid-in surplus 
from private sources of such Licensee 
shall not exceed $800,000, unless it is 
demonstrated to the satisfaction of SB A 
that a greater amount will better serve 
the interests of the SBIC program. An 
individual serving as manager shall be 
deemed an officer of each Licensee for 
all purposes of SB A Regulations. Not¬ 
withstanding the provisions of § 107.708 
(b), at least 50 percent of the total 
amount of joint financing participated 
in by Licensees under common manage¬ 
ment during any fiscal year shall consist 
of loans or equity investments of $150,000 
or less. 

(ii) The proposed employment agree¬ 
ment submitted for SBA approval shall 
set forth relevant particulars pertaining 
to the identity and qualifications of the 
manager, the basis of compensation, 
effective period of employment, and such 
other factors bearing on the transaction 
as may assist SBA in determining 
whether approval would be consonant 
with the purposes of the Act. The agree¬ 
ment shall include adequate provision 
requiring the manager to refer each 
potential loan or investment to all Li¬ 
censees of the group and afford them 
equal opportunity to participate in 
or otherwise provide the necessary 
financing. 

(b) Investment advisory services. (1) 
Every Licensee which obtains investment 
advisory services or management serv¬ 
ices on a continuing basis, performed for, 
or supplied to such Licensee by any per¬ 
son or other entity other than the direc¬ 
tors, officers, or employees in their 
capacities as such shall contract in 
writing for such services: Provided, how - 
ever. That no Licensee may contract for 
such services with any person or other 
entity which renders the same or similar 
services to any other Licensee. The con¬ 
tract shall specifically: 

(i) Describe such services; 

(ii) Describe all compensation to be 
paid thereunder; 

(iii) State the duration of the con¬ 
tract; 

(iv) Provide for its termination by the 
Licensee, without penalty, on not more 
than 60 days written notice; 

(v) Provide for its automatic termina¬ 
tion in the event of its assignment by the 
person performing the service; 

(vi) Provide for full disclosure to all 
interested parties whenever the person 
performing such services performs serv¬ 
ices for small business concerns doing 
business with the Licensee; 

(vii) Be approved by a vote of a ma¬ 
jority of the outstanding voting securities 
of the Licensee prior to such contract 
becoming effective; and 

(viii) Be approved annually by a vote 
of a majority of the outstanding voting 
securities of the Licensee or by the vote 
of a majority of its Board of Directors, 
including the approval vote of a majority 
of those members of the Board of Direc¬ 


tors who are not parties to, or do not 
have a pecuniary interest, direct or in¬ 
direct, in such contract. 

(2) Every Licensee shall furnish SBA, 
for informational and record purposes, 
with a copy of each contract to which the 
foregoing applies, on or before the effec¬ 
tive date thereof. Contracts for ap¬ 
praisal, custodial, collection, bookkeep¬ 
ing, accounting and legal services shall 
not be considered advisory or manage¬ 
ment services for purposes of this part. 

§ 107.704 Capital changes; changes in 
plans, management and ownership. 

(a) Capital reduction. (1) A Li¬ 
censee voluntarily may reduce its paid-in 
capital and paid-in surplus by an amount 
not exceeding one-third thereof at any 
time prior to August 1, 1966, and there¬ 
after voluntarily may reduce its paid-in 
capital and paid-in surplus by an amount 
not exceeding one-third thereof at any 
time during each two-year period im¬ 
mediately subsequent thereto. The larg¬ 
est amount of Licensee’s paid-in capital 
and paid-in surplus ever outstanding 
shall be used in computing and applying 
the one-third limitation hereunder. 

(2) Any voluntary reduction in paid- 
in capital and paid-in surplus consum¬ 
mated prior to July 29,1964, shall be sub¬ 
tracted from the one-third amount per¬ 
mitted during the first two years prior to 
August 1, 1966. The one-third limita¬ 
tion specified hereunder may be exceeded 
in order to redeem any outstanding pre¬ 
ferred stock, or to qualify as a regulated 
investment company pursuant to section 
851 of the Internal Revenue Code of 
1954, as amended, or to consummate a 
quasi-reorganization approved by SBA, 
or to comply with any contractual ar¬ 
rangements between the Licensee and 
its stockholders approved by SBA prior 
to July 29, 1964. Any voluntary reduc¬ 
tion in paid-in capital and paid-in sur¬ 
plus permissible within the limitations 
set forth herein may be accomplished 
only by a pro-rata distribution of such 
capital, except as permitted under sub- 
paragraph (3) of this paragraph or where 
prior SBA approval is obtained permit¬ 
ting such reduction to be carried out 
in special instances under other plans 
of distribution. Licensees voluntarily 
shall not reduce their paid-in capital 
and paid-in surplus below $300,000 ex¬ 
cept as may be allowed pursuant to plan 
of dissolution approved by SBA under 
§ 107.205. 

(3) A Licensee may purchase its own 
stock in an amount not exceeding two 
percent of its paid-in capital and paid-in 
surplus, as defined in subparagraph (1) 
of this paragraph, in any one fiscal year. 
Such stock purchase shall be subtracted 
from the maximum one-third reduction 
permitted under subparagraph (1) of 
this paragraph. 

(4) Except to the extent that an ex¬ 
emption may be granted by SBA in spe¬ 
cial instances as being in furtherance 
of the purposes of the Act, a Licensee 
may not reduce its paid-in capital and 
paid-in surplus pursuant to this section 
if (i) there has been a major change in 
its Board of Directors or in parties own¬ 
ing, holding or controlling, directly or 
indirectly, 10 or more percent of its stock 
within one year period prior to the pro¬ 


posed reduction or (ii) shares of stock 
issued by the Licensee are selling in the 
open market at a price per share which 
is equivalent to or less than that portion 
of book value per share which is repre¬ 
sented by cash plus funds invested pur¬ 
suant to § 107.710 or (iii) the proposed 
reduction will reduce cash plus funds 
invested pursuant to § 107.710 to an 
amount which is less than 20 percent of 
the Licensee’s equity investments and 
long-term loans plus 100 percent cov¬ 
erage of its commitments and other legal 
obligations. The foregoing provisions of 
this subparagraph (4) shall not be appli¬ 
cable to a Licensee having paid-in cap¬ 
ital and paid-in surplus from private 
sources not exceeding $700,000. 

(5) For a period of one year after ac¬ 
complishing a reduction pursuant to this 
section, a Licensee will not be eligible for 
additional funds under §§ 107.301 and 
107.402: Provided, however, That this re¬ 
striction shall not apply if the reduction 
in paid-in capital and paid-in surplus has 
been no greater than the amount per¬ 
mitted under subparagraph (3) of this 
paragraph: And provided, further, That 
an exemption from this restriction may 
be granted by SBA if it determines that 
such exemption is in furtherance of the 
purposes of the Act. 

(b) Capital reduction with indebted¬ 
ness to SBA. Notwithstanding the pro¬ 
visions of paragraph (a) of this section, 
Jprior approval of SBA for voluntary re¬ 
duction in paid-in capital and paid-in 
surplus in any amount must be obtained 
if a Licensee is indebted to SBA or to a 
financial institution to which SBA has 
assigned a note issued by such Licensee 
or if SBA has issued a commitment to 
loan funds to such Licensee under section 
302 or 303 of the Act. 

(c) Capital increase. A Licensee shall 
not increase its paid-in capital and paid- 
in surplus without prior written approval 
of SBA. A Licensee shall report to SBA 
within ten days any reduction in paid- 
in capital and paid-in surplus consum¬ 
mated pursuant to paragraph (a) of this 
section. Such report shall be in the 
form of a post-licensing amendment and 
shall set forth the date and amount of 
the reduction effected as well as the form 
and manner of distribution made to 
stockholders. 

(d) Changes in plans, management 
and ownership. A Licensee shall not 
change its investment policy, plans to 
raise additional capital, borrowing : m 
other plans previously submitted to SBA 
in its Proposal or in any other documen 
at any other time, without the pno 
written consent of SBA. Any change 
the officers, directors, or owners of w 
or more percent of its stock, as set/ 0 * 
in its Proposal or otherwise previou > 
submitted to SBA, shall be reported im¬ 
mediately to SBA. All changes shall w 
filed in the form of a post-hcensing 
amendment and shall be subject to 
approval of SBA as a condition foi 
continuance of the License of 
censee. Any conditions imposed oy 

in connection with the latter sna 
complied with by the Licensee. ^ 
post-licensing amendment invoiv 
change in the officers, directors, oi 
ers of ten or more percent of tne 
of a Licensee that has borrowed iun 
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outstanding from SB A, pursuant to 
§ 107.301(b) (1) or to which SBA is com¬ 
mitted to disburse funds pursuant to a 
Subordinated Debenture executed by 
such Licensee under such section of the 
regulations, shall include as a part 
thereof an executed Part III (Financial 
Statement) of SBA Form 414 for each 
such officer, director or stockholder: 
Provided, however , That such executed 
Part III shall not be required to be sub¬ 
mitted where the Licensee’s paid-in capi¬ 
tal and paid-in surplus equals at least 
$300,000, exclusive of funds disbursed or 
committed by SBA pursuant to a Sub¬ 
ordinated Debenture executed by such 
Licensee, or where the new officer, direc¬ 
tor, or stockholder is a person or entity 
which has previously been accepted by 
SBA as an officer, director, or stock¬ 
holder of such Licensee. 

§ 107.705 Consulting and advisory serv¬ 
ices. 


(a) Nature of services. Consulting 
and advisory services shall consist only 
of advice with respect to the financial, 
management and operating activities of 
a small business concern; and shall not 
include performance by the Licensee of 
any financial, management or operating 
activity of the small business concern. 

(b) Concerns eligible for services. 
Consulting and advisory services may be 
provided by a Licensee to only (1) those 
small business concerns which meet the 
eligibility requirements under the Act 
and the regulations thereunder; and (2) 
another Licensee in connection with the 
financing of a small business concern 
with which the latter Licensee proposes 
to negotiate forthwith or is then in proc¬ 
ess of negotiation for financing. 

(c) Source of income. A Licensee 
may render consulting and advisory serv- 
kes to small business concerns for whom 
the Licensee does not provide financing: 
Provided, however. That such services 
shall not constitute a major source of the 
income of a Licensee (including as part 
of Licensee’s income the net income, be¬ 
fore Federal income taxes, of said Licen¬ 
see’s subsidiary corporation under 
§ 107.706). 


§ 107.706 Subsidiary corporation foi 
consulting and advisory services. 

^ Organization and capitalizatior 
subsidiary, a Licensee may organize 
d establish a corporation which shal 
, come ’ an d remain, chartered for the 
® express Purpose of providing 
w,- mg and advisory services to smai: 
cin»! ness * concern s subject to the provi- 
°f, the Act and regulations 
maunder, including § 107.705, and in¬ 
cluding m addition thereto: 

comi A 11 stoc k of the subsidiary 

held h a + 1 i? n sba11 be owned and totally 
the in dividual Licensee that shai: 
thp A 6 sub sidiary corporation; 

trancf lent “ Licensee shall never sell 
Part S? otherwise divest itself of any 
PoratiiA* 16 stock of its subsidiary cor- 
see mQ n, + except that Parent-Licen- 
of its er back part of the stock 

urv nf ,u diary c . orp oration to the treas- 
such ? t ft r subsidiary corporation and 
cancel s ? a11 be for thwith retired anc 
tion of In event of the liquida¬ 
te subsidiary corporation, the 


charter of such corporation shall be sur¬ 
rendered and terminated. 

(2) Each officer or director of the sub¬ 
sidiary corporation must be at the same 
time either an officer or a director of the 
parent-Licensee. 

(3) The financial investment by the 
parent-Licensee in its subsidiary corpo¬ 
ration shall not exceed one percent of 
the Licensee’s paid-in capital and paid- 
in surplus. Advances and other receiva¬ 
bles due the parent-Licensee by its sub¬ 
sidiary corporation shall not exceed one 
percent of the Licensee’s paid-in capital 
and paid-in surplus. 

(b) Licensee's responsibility. The 
parent-Licensee shall be responsible for 
compliance by its subsidiary corporation 
with the Act and the regulations. Re¬ 
ports submitted to SBA by the parent- 
Licensee shall reflect consolidated figures 
covering the activties of both the parent- 
Licensee and its subsidiary corporation, 
and the subsidiary corporation shall 
make such separate reports covering its 
activities to SBA as shall be required by 
SBA. The subsidiary corporation shall 
be subject to examinations by examiners 
selected or approved by SBA, and in the 
event of the failure by the subsidiary cor¬ 
poration to make reports or to submit 
to examinations as required by SBA, 
such failure by the subsidiary corpo¬ 
ration may be acted upon by SBA as 
the failure of the parent-Licensee and 
shall subject the latter to any penalty 
provided in the Act or the regulations 
thereunder. 

§ 107.707 Services to banks or other in¬ 
vestors or lenders. 

A Licensee may render services for and 
receive compensation from banks or 
other investors or lenders, incorporated 
or unincorporated, only in connection 
with the financing of, or the providing of 
consulting and advisory services to, a 
small business concern by the Licensee 
in participation or cooperation with such 
bank or other investors or lenders. 

§ 107.708 Investment and loan limits. 

(a) Size of investments and loans. 
Without the prior written approval of 
SBA, the aggregate amount of funds 
loaned to, or invested in Equity Securities 
of, any single small business concern, or 
for which commitments may be made, 
shall not exceed twenty percent of the 
combined paid-in capital and paid-in 
surplus of any Licensee (including in 
such Licensee’s capital and surplus the 
outstanding amount of any SBA loans 
and commitments under § 107.301). 

(b) Participations. Without the prior 
written approval of SBA, no more than 
five Licensees may, by participation or 
otherwise, provide Equity Capital or 
long-term loans to any single small busi¬ 
ness concern unless the total financing 
involved is $500,000 or less. 

Interpretations. The 20 percent limit re¬ 
fers to the funds advanced by an SBIC, not 
to the face amount of a debt security. See 
§ 107.1010. 

For purposes of the 20 percent limit, con¬ 
cerns affiliated with each other are con¬ 
sidered to be a single entity. See § 107.1011. 

§ 107.709 Disbursement of SBA funds. 

(a) Disbursement request. Prior to 
the disbursement of any funds to a Li¬ 


censee under the authority of section 
302(a) or section 303(b) of the Act, the 
Licensee, by and through its duly au¬ 
thorized officer, shall execute and de¬ 
liver to SBA the written certification and 
statement on SBA Form No. 420. 

(b) Disbursement conditions. Such 
certificate and statement may be quali¬ 
fied with such information, explanation, 
and data as the parties thereto may 
determine and establish as a part there¬ 
of: Provided, however, That upon the 
inclusion in any such certificate and 
statement of any such qualifying mate¬ 
rial SBA may withhold disbursement of 
all or any portion of the funds involved 
pending consideration thereof by SBA, 
and after such consideration SBA may 
thereupon or subsequently cancel any 
commitment or other obligation to dis¬ 
burse all or any portion of the funds in¬ 
volved. If SBA shall determine, by ex¬ 
amination or otherwise, that there is an 
impairment of capital or that there has 
been a violation by the Licensee of any 
other provision of the regulations, SBA 
may withhold disbursement of all or any 
portion of the funds involved and may 
thereupon or subsequently cancel any 
commitment or obligation to disburse all 
or any part of the funds involved. 

(c) Loan application. The loan ap¬ 
plication for SBA funds under section 
302(a) of the Act shall be submitted as 
part n of SBA Form 415. The loan ap¬ 
plication for SBA funds under section 
303(b) of the Act shall be submitted on 
SBA Form 416. 

§ 107.710 Idle funds. 

Funds of a Licensee not employed in 
accordance with the provisions of sec¬ 
tions 304 and 305 of the Act and the 
regulations thereunder, and not invested 
in accordance with the last sentence of 
section 308(b) of the Act, shall, as soon 
as practicable after receipt thereof, be 
placed on demand deposit with a com¬ 
mercial bank (or banks) which is a mem¬ 
ber of the Federal Deposit Insurance 
Corporation, or placed on time deposit 
with such a bank, evidenced by a Time 
Certificate of Deposit, the maturity of 
which shall not be longer than one year 
from the date of such deposit: Provided, 
however, That a Licensee may establish 
and maintain an imprest petty cash fund 
in an amount not to exceed $500 at any 
one time. 

Interpretation. See § 107.1005 for specifics 
on idle funds investments permitted by sec¬ 
tion 308(b) of the Act. 

§ 107.711 Fidelity insurance. 

(a) Need for bond. Each Licensee 
shall obtain and maintain a fidelity bond 
which must be executed by a surety hold¬ 
ing a certificate of authority from the 
Secretary of the Treasury pursuant to 
sections 6-13 of Title 6 of the United 
States Code as an acceptable surety on 
Federal bonds. Each officer and em¬ 
ployee who has control over or access to 
cash securities or other property of the 
Licensee, shall be covered by such fidelity 
bond. The form of bond must meet the 
provisions of paragraphs (b) and (f) of 
this section. 

(b) Type of bond. Each Licensee shall 
be covered by a Brokers Blanket Bond, 
Standard Form No. 14. A Licensee may 
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be covered by Bankers Blanket Bond, 
Standard Form No. 24, if it meets the 
provisions of paragraph (c) of this sec¬ 
tion. In general, riders to such standard 
form bonds are unacceptable and should 
not be used unless they patently increase 
the benefits under the policy. SBA has 
held the following riders to be unac¬ 
ceptable: 

SR 5307, Valuation Clause Rider; 

SR 5568, Discovery Rider (Form 14); 

SR 5506, Discovery Rider (Form 24); 

SR 5571, Rider-Discovery Form, or 
SR 5771, Rights after Termination or Can¬ 
cellation; 

SR 5301, Delete Misplacement Rider. 

(c) Banks. A Licensee, the majority 
(more than 50 percent) of whose voting 
stock is owned by one or more commer¬ 
cial banks that are members of the Fed¬ 
eral Deposit Insurance Corporation, or 
the majority of whose voting stock is 
owned by a single bank holding company 
whose subsidiary banks are members of 
the Federal Deposit Insurance Corpora¬ 
tion, may be included as a joint insured 
under a Bankers Blanket Bond, Standard 
Form No. 24, which insures the parent 
commercial bank(s) or the parent bank 
holding company. In those instances 
and to the extent that coverage under 
Bankers Blanket Bond, Standard Form 
No. 24, has been restricted by the use 
of one or more deductible insuring 
clauses which would apply to the Licensee 
also, a Brokers Blanket Bond, Standard 
Form No. 14, must be employed to fur¬ 
nish coverage for the deductible amounts. 

(d) Approval of bank directors. In 
order for the provisions of paragraph (c) 
of this section to be applicable, the board 
of directors of the commercial bank(s) 
or the bank holding company must ap¬ 
prove extending the Bankers Blanket 
Bond, Standard Form No. 24, to include 
the Licensee as a joint insured. They 
also must approve any Brokers Blanket 
Bond, Standard Form No. 14, needed to 
furnish the coverage restricted by de¬ 
ductible insuring clauses as set forth in 
paragraph (c) of this section. A cer¬ 
tified copy of the minutes of the meet¬ 
ing (s) of the board of directors of such 
parent organization(s) at which such 
bond or bonds were approved shall be 
retained in the permanent records of 
the Licensee. 

(e) Approval of Licensee’s directors. 
The board of directors of the Licensee 
must approve the fidelity bond or bonds 
of the Licensee. A certified copy of the 
minutes of the meeting (s) of the board 
of directors at which such approval was 
given must be retained in the permanent 
files of the Licensee. In addition, the 
Licensee must obtain from the issuer of 
such fidelity bond a statement in writing 
certifying that the bond or bonds, as 
provided, fulfill the requirements of 
this § 107.711. 

(f) Cancellations and claims. Each 
Licensee, at least thirty days prior to 
making any request to the surety to ter¬ 
minate or cancel such bond, shall notify 
SBA in writing of its intent to terminate 
or cancel the bond. Each Licensee shall 
have as a part of its verified bond a 
rider or endorsement providing that the 
surety will notify SBA of its intent to 
cancel the fidelity bond at least thirty 
days in advance of the effective date of 


the cancellation. Each Licensee shall 
notify SBA immediately in writing of any 
claim for loss filed under the bond with 
the surety. Such notifications to SBA 
shall be by certified mail addressed to 
the Deputy Administrator, Investment 
Division, Small Business Administration, 
811 Vermont Avenue NW., Washington, 
D.C., 20416. 

(g) Amounts. The minimum amount 
of fidelity bond for each Licensee accept¬ 
able to SBA shall be based upon the total 
amount of the assets of the Licensee (in¬ 
cluding any undisbursed commitment, 
under § 107.301(b) (1)) plus the unpaid 
balance of loans and investments which 
the Licensee has contracted to service 
for others, as follows: 

Assets plus loans and investments Minimum 


serviced for others: coverage 

Up to $400,000__$25, 000 

$400,001 to $500,000_ 30,000 

$500,001 to $750,000_ 40, 000 

$750,001 to $1,000,000_ 50,000 

$1,000,001 to $2,000,000_ 75, 000 

$2,000,001 to $3,000,000_ 100, 000 

$3,000,001 to $4,000,000 _ 125,000 

$4,000,001 to $5,000,000_ 150, 000 

$5,000,001 to $7,500,000_ 175, 000 

$7,500,001 to $10,000,000_ 200, 000 

$10,000,001 and over_ (*) 


1 $200,000 plus $10,000 for each $1,000,000 
or fraction thereof over $10,000,000, except 
that no Licensee shall be required to provide 
and maintain a fidelity bond in an amount 
greater than $1,000,000. 

(h) Bank custodian. Notwithstand¬ 
ing the provisions of paragraph (g) of 
this section, if a Licensee’s portfolio se¬ 
curities are held by a commercial bank, 
which is a member of the Federal Depos¬ 
it Insurance Corporation, as custodian 
under a custodianship agreement, such 
commercial bank’s fidelity bond may be 
construed as furnishing the Licensee with 
adequate surety protection for securities 
and funds in its custody: Provided, That 
the amount of assets, as defined in par¬ 
agraph (g) of this section, in the pos¬ 
session of the Licensee at any one time, 
or $400,000, whichever is greater, is cov¬ 
ered by a Brokers Blanket Bond, Stand¬ 
ard Form No. 14. 

§ 107.712 Identification of Licensee. 

(a) Name. The corporate name shall 
be such as not to misinform or mislead 
interested parties and the public of the 
purpose and function of said company. 
Such corporate name shall not include 
the words “United States”, “National”, 
“Federal”, “Reserve” or “Government”. 
The name shall not be so similar to that 
of another organization as to imply as¬ 
sociation with any other organization 
without prior approval from such or¬ 
ganization. 

(b) Display of License. Each Licensee 
shall display its original License in a 
prominent place in or about its principal 
office; and a copy thereof shall be dis¬ 
played likewise in or about any branch 
office or agency. If the offices of the Li¬ 
censee are within the offices of any other 
person, firm or entity, the name of the 
Licensee must appear on or at the en¬ 
trance leading into such offices. 

(c) Company literature. Advertise¬ 
ments, annual statements, display signs, 
solicitations to investors, any communi¬ 


cation made by or at the behest of a 
Licensee intended as a public statement 
by said Licensee, or any printed matter, 
including stationery imprinted with the 
name of the Licensee, shall identify that 
Licensee as “a Federal Licensee under 
the Small Business Investment Act of 
1958.” 

§ 107.713 Common tenancy. 

(a) Prohibition. A Licensee shall not 
establish or maintain an office or place 
of doing business which is located in the 
same physical premises or place of busi¬ 
ness of any other Licensee. A Licensee 
shall not have a common private en¬ 
trance or a private connecting door or 
entrance with any other Licensee. Noth¬ 
ing contained herein shall prevent two or 
more Licensees from occupying space in 
the same office building. 

(b) Exception. Licensees employing 
a common general manager pursuant to 
§ 107.703(a) may apply to SBA for an 
exemption from the provisions of this 
section. 


§ 107.714 Branch offices and agencies. 

A Licensee shall not establish any 
branches or agencies except with the 
prior approval of SBA. If the establish¬ 
ment of such branch or agency does not 
occur within 60 days of such approval, 
such approval will be withdrawn. 


§ 107.715 Prohibited uses of funds. 


No funds may be provided by a Licens¬ 
ee for: 

(a) Relending. Relending by the 
small business concern; nor may funds 
be provided to a small business concern 
if the business activity of such concern 
involves the investing, lending, or other 
providing of funds to others in exchange 
for an equity interest or monetary obli¬ 
gation; 

(b) The Act. Purposes not contem¬ 


plated by the Act; , 

(c) The public interest; gambling ana 
monopoly. Purposes contrary to the 
public interest, including but not linked 
to gambling enterprises and activities, 
and any purpose which would encourage 
monopoly or be inconsistent with * c “ 
cepted standards of free competitiv 


terprise; or .. 

(d) Foreign investment. Use outsia 
e States: Provided, however; That a l - 
nsee may provide funds to a sma 
siness concern which is subject 
ate or Federal jurisdiction, (D “ 
the domestic production of P roc1 ^. 
r distribution abroad, or to ac( l u 
road materials for such operation 
) for use in its branch opcratoo 
road or for transfer to its conti 
:eign subsidiary in exchange 
rther equity interest in or the n‘ 
ry obligation of such foreign sub 
y ; so long as the major portion o 
sets and activities of such conce^ 




.and. speculation. Financing land 
tions of small business coneen^ 
d, however, That small bu 
ls may use funds for the a Q. 
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other entity, that is not engaged in a 
business operation conducted as a regu¬ 
lar and continuous activity. The mere 
ownership of property, and the collec¬ 
tion of rents, income or profits therefrom, 
shall not constitute a business operation 
unless the lessor is regularly and con¬ 
tinuously engaged in performing serv¬ 
ices in connection with the operation or 
maintenance of such leased property. 

(g) Vendor's customers. A small busi¬ 
ness concern which is a customer of a 
vendor, which vendor or any controlling 
person or group thereof controls the Li¬ 
censee, if 50 percent or more of the funds 
(or funds of the small business concern 
released by such financing) are used by 
the small business concern to purchase 
items or services sold to the small busi¬ 
ness concern by such vendor. As used 
hereunder the term “controls” or “con¬ 
trolling” means the possession, direct or 
indirect, of the power to direct or cause 
the direction of the management and 
policies of a vendor or the Licensee, 
whether through the ownership of voting 
securities, by contract, or otherwise. Any 
person, corporation, or any other entity 
which owns beneficially, either directly 
or indirectly, 25 per centum or more of 
the voting securities of a vendor or Li¬ 
censee shall be presumed to control such 
company. 

(h) Alcoholic beverages. Enterprises 
which derive a substantial portion of 
their net sales from the sale of alcoholic 
beverages, where such funds represent 
proceeds of loans obtained from SBA 
under section 302(a) or 303(b) of the 
Act. Accordingly, within thirty days 
after the disbursement of any loan funds 
to Licensee under authority of section 
302(a) or section 303(b) of the Act, and 
thereafter during the period in which 
any such loan, or any part thereof, re¬ 
gains unpaid, the Licensee shall main¬ 
tain assets consisting of cash, eligible 
Government obligations, and portfolio 
investments and loans involving enter¬ 
prises which do not derive a substantial 
Portion of their net sales from the sale 
oi alcoholic beverages (exclusive of all 
investments and loans already in the Li¬ 
censee’s portfolio at the time that the 
proceeds of such loans were disbursed), 
equal in face value to no less than the 
unpaid principal of such loan. 

Agriculture. Agricultural enter¬ 
prises. 


nJ^rS retations ’ Financing of profession 
prohibited b y §i07.7ij>(a; 

in^ arding § 1Q 7.715(c), SBIC investmenl 
sirw^J 0 and telev ision stations are not cor 
ni? contrary to the public interes 

^ ee § 107.1015. 

§ 107 -7 15 (i), see § 107.1003 fc 
ction between agriculture and busines 

^ 107.716 Self-dealing limitation. 

Dr rtl/ roh l bitUm - Self-dealing to th 
hoirW 1C - e 0f SBA or the Licensee’s share 

no dersi s prohibited. 

the nvi Pn0r a M roval of SBA. Withou 
cen<£ wntten a PProval of SBA, a Li 
tie* V* 13,11 not Purchase Equity Securi 
or o ° j• or make a loan to, an office 
^ lrec ^ o r of the Licensee, or an 
indir^H Wning or contr olling, directly c 
stortf • ten . or more percent of th 
of said Licensee, or any close rela 


tive of such officer, director, or stock 
owner or controller, nor shall the Li¬ 
censee purchase Equity Securities of or 
make a loan to any company in which 
such officer or director or such owner or 
controller of the Licensee’s stock, or his 
close relative is an officer or director or 
owns or controls ten or more percent of 
the stock of such company: Provided , 
further ; That without the prior written 
approval of SBA a Licensee shall not 
make such purchase of such securities 
or make such loan within six months 
after the termination of such officership 
or directorship in the Licensee, or within 
six months after the termination of such 
ownership or control of ten or more per¬ 
cent of the Licensee’s stock. Nothing 
herein contained is intended to preclude 
a Licensee from permitting an officer, 
employee or representative from serving 
as a director, officer, or in any other 
capacity in the management of a small 
business concern for the purpose of pro¬ 
tecting its investment in or loan to such 
concern. 

(c) Borrowing from small business 
concern. Without the prior written ap¬ 
proval of SBA, no Licensee, nor any of¬ 
ficer or director thereof, shall borrow 
money from a small business concern, or 
from any officer, director or owner there¬ 
of, which has sold Equity Securities as 
defined in § 107.502 to or has borrowed 
money from said Licensee. 

§107.717 Internal control. 

(a) General. Each Licensee shall 
adopt a plan of organization and co¬ 
ordinate methods and measures designed 
to safeguard its assets and check the 
accuracy and reliability of its financial 
data. Effective control arrangements 
shall be established and maintained 
covering the Licensee’s personnel, port¬ 
folio of investment securities, funds, and 
equipment. 

(b) Dual control. With the exception 
provided for hereinafter, each Licensee 
shall establish and maintain dual control 
over disbursement of funds and with¬ 
drawal of securities from safekeeping. 
Disbursements of funds from bank ac¬ 
counts of a Licensee shall be made only 
by means of checks requiring the signa¬ 
tures of two or more officers of the Li¬ 
censee, covered by the Licensee’s fidelity 
bond, as drawers of such checks: Pro¬ 
vided, however , A Licensee may estab¬ 
lish and maintain a separate imprest 
bank account to be drawn upon for the 
payment of operating expenses. Such 
imprest bank account shall have an ag¬ 
gregate balance not in excess of $25,000 
or the amount of fidelity bond coverage 
carried by the Licensee, whichever is the 
lesser; such account shall be reimbursed 
periodically through deposit therein of 
a check requiring dual signatures and 
drawn on Licensee’s general funds bank 
account, covering disbursements made 
from the imprest bank account which 
have had the post-approval of the two 
signers of the reimbursement check. 
Checks drawn upon such imprest bank 
account in amounts of $1,000 or less may 
be signed by any authorized bonded of¬ 
ficer of the Licensee. Checks drawn on 
such account for amounts in excess of 
$1,000 or any check drawn upon any 
other account maintained by the Li¬ 


censee shall require the signatures of 
two or more bonded officers of the Li¬ 
censee as drawers thereof. Two or more 
bonded officers or one bonded officer and 
one bonded employee of the Licensee 
shall be required to open safe deposit 
boxes or withdraw securities from safe¬ 
keeping. Each Licensee shall furnish 
to each of its depository banks, cus¬ 
todians, and entities providing safe de¬ 
posit boxes a certified copy of the reso¬ 
lution adopted by its board of directors 
placing the foregoing control procedures 
in effect. 

§ 107.718 Reporting litigation. 

Every Licensee which is a party in any 
capacity to litigation or other proceed¬ 
ings, including any action by the Licensee 
or a security holder thereof in a deriva¬ 
tive capacity against an officer, director, 
investment adviser or trustee of such 
Licensee for alleged breach of official 
duty, shall within 10 days of becoming a 
party thereto file a report with SBA de¬ 
scribing the nature and status of the 
proceedings, the identity of and Li¬ 
censee’s relationship to other parties in¬ 
volved and, upon SBA’s request, submit 
copies of the pleadings and other docu¬ 
ments specified by it. In case such pro¬ 
ceedings have been compromised or set¬ 
tled or final judgment has been entered 
on the merits, the Licensee shall furnish 
SBA with a statement of the terms of 
such settlement or compromise, or de¬ 
scribing the final judgment entered. 

§ 107.719 Retention of loans and in¬ 
vestments. 

(a) General . The Act requires each 
Licensee to assist small business con¬ 
cerns so as to encourage their growth, 
expansion, and modernization. In ful¬ 
filling this requirement, many small 
business concerns which have been as¬ 
sisted will grow large as a result of 
normal growth and will no longer qualify 
as small pursuant to §§ 107.12 and 121.3- 
11 of this chapter. In other instances, 
the securities of small business con¬ 
cerns will be exchanged for those of 
large businesses in connection with their 
merger or affiliation with such large 
businesses, or the disposition of portfolio 
securities in default situations. 

(b) Normal growth. A Licensee may 
indefinitely retain the securities of a 
business which qualified as a small busi¬ 
ness concern at the time the Licensee 
acquired such securities, and which con¬ 
cern subsequently became large as a re¬ 
sult of normal growth. Such concern 
will be considered to have experienced 
normal growth if it increased in size 
due to retained earnings, public sale of 
its securities, merger with other small 
business concerns, or as a result of other 
circumstances determined by SBA to 
constitute normal growth. 

(c) Merger or affiliation with large 
businesses; and default situations. 
Securities of a large business received by 
a Licensee in connection with the merger 
or affiliation of a portfolio concern with 
such large business or the disposition 
of portfolio securities in default situa¬ 
tions, may be retained as long as con¬ 
tinued ownership does not interfere with 
the Licensee’s ability to maintain on 
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hand funds in adequate supply for the 
financing of small business concerns: 
Provided, however , That the Licensee 
may in any event retain such securities 
until it has fully recovered the amount 
of its original investment plus a reason¬ 
able return thereon. 

(d) Additional investments. When a 
small business has become large through 
normal growth, merger, or affiliation, a 
Licensee may make additional invest¬ 
ments in the resultant large business 
concern (1) to the extent of honoring 
its commitment liability entered into 
while the business still qualified as a 
small business concern, and (2) if nec¬ 
essary to protect its original investment. 

Examinations and Reports 
§ 107.801 Examinations. 

(a) All Licensees. Each Licensee 
shall be subject to examination by SB A. 

(b) Nature of examination. Such ex¬ 
aminations shall cover any and all mat¬ 
ters as determined by SBA, and shall be 
conducted by SBA examiners or by any 
examiners selected or approved by SBA. 

(c) Cost of examination. The cost of 
each examination made by other than 
SBA examiners shall be paid by the 
Licensee involved; and the cost of any 
examination made by SBA examiners, 
including the compensation of such ex¬ 
aminers, may, in the discretion of SBA, 
be assessed against the company exam¬ 
ined and when so assessed shall be paid 
by such company. 

(d) Time and manner of examination. 
The time and manner of conducting any 
such examination shall be determined 
by SBA in each case. 

(e) Audits by independent account¬ 
ants. As such examinations, SBA may 
accept an audit and examination con¬ 
ducted by an independent certified pub¬ 
lic accountant; independent licensed 
public accountant, certified or licensed 
by a regulatory authority of a State 
or other political subdivision of the 
United States; or, in States or other 
political subdivisions of the United 
States which do not license public ac¬ 
countants, and independent public ac¬ 
countant of recognized standing with ten 
or more years of public accounting ex¬ 
perience; selected or approved by SBA, 
and a report of such audit and exam¬ 
ination containing such audit and exam¬ 
ination containing the accountant’s cer¬ 
tificate required by § 107.802 with such 
additional information as may be re¬ 
quested by SBA. 

§ 107.802 Reports. 

(a) Records. Each Licensee shall 
keep current financial records in accord¬ 
ance with generally accepted accounting 
principles, including the maintenance of 
books of account in accordance with the 
System of Account Classifications pre¬ 
scribed by SBA as set forth in Part 111 
of the Regulations. All such financial 
records and minutes of meetings of 
stockholders, directors, executive com¬ 
mittees or other officials; and all files 
containing pertinent documents and 
supporting material employed by a Li¬ 
censee with respect to any and all trans¬ 
actions of the Licensee shall be kept at 
its principal place of business: Provided , 


however, That there shall be excepted 
from the foregoing all portfolio items 
held by a custodian for Licensee pur¬ 
suant to written custodian agreement. 
All finanical reports furnished to SBA 
by Licensees shall make full and com¬ 
plete disclosure of all matters relevant to 
the Act and Regulations. 

(b) Reports to stockholders. At the 
time any financial report (including any 
prospectus) is furnished to investors and 
shareholders of a Licensee, such Licensee 
shall submit to the Investment Division, 
Small Business Administration, Wash¬ 
ington, D.C., 20416, three (3) copies of 
such report. 

(c) Reports to SBA. Each Licensee 
shall submit to SBA, at the end of the 
first six months period of each fiscal 
year, a report containing financial state¬ 
ments covering such six months period; 
at the end of each fiscal year a report 
containing financial statements for the 
fiscal year; and, when requested by SBA, 
interim financial reports. The fiscal 
year to which such reports shall relate 
shall be for SBA purposes the period 
beginning April 1 and ending March 31. 

(1) The report as of the end of each 
fiscal year shall contain, or be accom¬ 
panied by, an independent accountant’s 
opinion on the financial statements for 
the fiscal year included therein, unless 
a different twelve-month period to be 
covered by the annual audit is expressly 
given prior approval in writing by SBA. 
Such opinion shall be based on an audit 
conducted in accordance with generally 
accepted auditing standards and shall be 
rendered by an independent certified 
public accountant; independent licensed 
public accountant, certified or licensed 
by a regulatory authority of a State or 
other political subdivision of the United 
States; or, in States or political sub¬ 
divisions of the United States which do 
not license public accountants, and in¬ 
dependent public accountant of recog¬ 
nized standing with ten or more years 
of public accounting experience; selected 
or approved by SBA. 

(2) The accountant’s certificate shall 
be dated, shall be signed manually, and 
shall identify without detailed enumera¬ 
tion the financial statements covered by 
the certificate. The accountant’s cer¬ 
tificate shall state whether the audit 
was made in accordance with generally 
accepted auditing standards; and shall 
designate any auditing procedures gen¬ 
erally recognized as normal, or deemed 
necessary by the accountant under the 
circumstances of the particular case, 
which have been omitted, and the rea¬ 
sons for their omission. Nothing in this 
section shall be construed to imply au¬ 
thority for the omission of any procedure 
which independent accountants would 
ordinarily employ in the course of an 
audit made for the purpose of expressing 
the opinion required as stated herein¬ 
after. The accountant’s certificate shall 
state clearly: (i) The opinion of the ac¬ 
countant in respect of the accounting 
principles and practices reflected in the 
financial statements and as to the fair¬ 
ness with which the financial statements 
present the financial position of the 
Licensee at the audit date and the re¬ 
sults of its operations for the period; 


(ii) the opinion of the accountant as 
to any material changes in accounting 
principles or practices or method of ap¬ 
plying the accounting principles or prac¬ 
tices, or adjustments of the accounts, 
which affect comparability of such 
financial statements with those of prior 
or future periods; and (iii) the nature 
of, and the opinion of the accountant 
as to, any material differences between 
the accounting principles and practices 
reflected in the financial statements and 
those reflected in the accounts after the 
entry of adjustments for the period 
under review. Any matters to which 
the accountant takes exception shall be 
clearly identified, the exception thereto 
specifically and clearly stated, and, to 
the extent practicable, the effect of each 
such exception on the related financial 
statements given. 

(d) Forms for Financial Reports. 
The financial reports required by this 
section to be submitted to SBA by 
Licensees shall be on the prescribed form 
constituting the Financial Report, SBA 
Form 468, which is designed for sub¬ 
mission in part or in its entirety. Part 
I requires statement of financial con¬ 
dition, statement of statutory capital 
and surplus, statement of income and 
expense, and statement of realized gain 
or loss on investments. Part II requires 
supporting Schedules 1 through 7, and 
Part III requires supporting Schedules 
8 through 20. Part I, together with any 
schedule (s) of Parts II and III that 
may be specified, comprises the interim 
report required to be submitted, upon 
request by SBA, for any period of one 
month or more. Parts I and II com¬ 
prise the report required to be submitted 
to SBA covering the first six months 
period of each fiscal year. Parts I, II. 
and III comprise the annual report re¬ 
quired to be submitted to SBA covering 
the entire fiscal year. With the excep¬ 
tion of the annual report, the Financial 
Report shall be submitted in triplicate to 
the Investment Division, Small Business 
Administration, Washington 25, D.C., on 
or before the last day of the month im¬ 
mediately following the close of the 
period covered by the report. Such an¬ 
nual report shall be submitted in tripli¬ 
cate to the Investment Division, Small 
Business Administration, Washington ^ 
D.C., on or before the last day of tne 
third month following the close of tn 
fiscal year to which such annual repo 
relates. When the Licensee has one 
more branch offices, the data contain 
in the basic financial statements and a 
supporting schedules shall comprise 
consolidation of the figures for the P r ’ 
cipal office and all branches. All m0 - 
amounts required to be shown m 
financial statements and schedules 
be expressed in even dollars, at the p 
tion of the Licensee. If the firm 
data are expressed in even dollars, p 
propriate adjustments of indn f. na i 
amounts shall be made for the fract 
parts of a dollar so that the items i 
add to the totals shown. The Fin 
Report prepared by each Licensee 
present fairly the financial pos 11 i0( j 
the Licensee as of the close of the P 
covered by the report and the resu 
the Licensee’s operations for 
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period, and shall be prepared in accord¬ 
ance with the detailed instructions ac¬ 
companying SBA Form 468. 

(e) Verification of reports. The veri¬ 
fication of the Financial Report shall 
bear the signature of the chief financial 
officer, or other officer authorized by the 
board of directors to sign in the event 
the chief financial officer is unavailable. 
The date on which the signature is af¬ 
fixed shall be shown. When only Part I 
of the Financial Report is submitted, 
with or without any specified schedule (s) 
from Parts II and III, the signature shall 
be affixed in the space provided therefor 
in Part I; when Parts I and II of the 
Financial Report are submitted, the 
signature shall be placed in the space 
provided therefor in Part II and need not 
be affixed in Part I; and when Parts I, 
n, and III of the Financial Report are 
submitted, the signature shall be entered 
in the space provided therefor in Part 
III and need not be affixed in either Part 
I or Part II. When Parts I, II, and III 
are submitted a secretarial officer of the 
Licensee shall attest by signature to the 
fact that the minutes of a meeting of 
the board of directors of the Licensee 
show that the Financial Report compris¬ 
ing Parts I, II, and m has been reviewed 
and approved by the board of directors. 
All three copies of the Financial Report 
to be furnished to the Small Business 
Administration shall bear the original 
signature (s) of the verifying officer(s) 
in ink. 


(f) Designations. Whenever any 
assets are pledged as collateral or are 
earmarked for segregation under a nega¬ 
tive pledge or similar agreement, the 
word “pledged” or the word “earmarked,” 


as appropriate, together with the amount 
involved, shall be shown in parentheses 
immediately following the appropriate 
asset title in the statement of financial 
condition, and the identity of the assets 
Pledged or earmarked shall be indicated 
m the supporting schedules. Whenever 
amounts are classified as “current” and 
‘noncurrent,” “current” shall refer to the 
amount maturing within one year and 
noncurrent” shall refer to the amount 
maturing after one year. If, however, 
an amount will mature within one year 
Put is not reasonably expected to be paid 
when due, it shall be classified as “non- 
current.” 

(g) Obtaining forms for report. 
Copies of the Financial Report, SBA 
468, together with instructions, are 
available at the office of the Deputy Ad- 
1 ^ tor ’ Inves tment Division, of the 
^mall Business Administration, 811 Ver- 
Avenue NW., Washington 25, D.C., 
ana all Regional Offices of the Small 
Admini stration, the addresses 
1C ? °® ces may be obtained from the 
Voc ? e ^e Deputy Administrator, In- 
Divis ion, of the Small Business 
Aamiffistration, 811 Vermont Avenue 
-.Washington 25, D.C. 

Sra Form 468. The Financial Report, 
aiiTi 0rm 468, required to be used by 
to < 5 T 3 C f n j Sees * n mak mg financial reports 
k desi £ n ed to furnish the com- 
n , e *l and SBA information 

for their respective purposes, 
and f ^ m ^ ncial Report, SBA Form 468, 
the instructions pertaining thereto 


are incorporated in and expressly made 
a part of this section. 

(i) Other reports. In addition to the 
reports required elsewhere in this sec¬ 
tion each Licensee shall, upon request 
by SBA, submit to the Investment Divi¬ 
sion, Small Business Administration, 
Washington 25, D.C., such other reports 
at such times and in such forms as SBA 
shall require. 

Enforcement 
§ 107.901 Investigations. 

The Administration may make such 
investigations under section 310 of the 
Act and the Rules Governing Investiga¬ 
tions (Part 110 of this chapter) as it 
deems necessary to determine whether a 
Licensee or other person has engaged or 
is about to engage in any acts or prac¬ 
tices which constitute or will constitute 
a violation of any provisions of the Act 
or any rule, regulation or order issued 
thereunder. 

§ 107.902 Enforcement actions. 

Whenever it appears from complaints, 
examinations, compliance reports, in¬ 
vestigations or otherwise that there have 
been (a) willful or repeated violation or 
failure to observe any provision of the 
Act or of any rule or regulation issued 
thereunder, or any cease and desist or¬ 
der issued by the Administration, or 
false statements knowingly made in 
connection with obtaining the issuance 
of a license, SBA may institute adjudi¬ 
cative proceedings under section 309 of 
the Act in accordance with the Rules 
of Practice for Adjudicative Proceedings 
(Part 109 of the regulations) for the 
purpose of suspending the license of 
the Licensee; (b) non-compliance with 
or a violation of the Act or any regu¬ 
lation issued thereunder, SBA may ini¬ 
tiate (i) adjudicative proceedings under 
said section 309 for the entry of a cease- 
and-desist order (coupled with suspen¬ 
sion of the license pending compliance 
therewith), said order being reviewable 
by and enforceable in the appropriate 
United States Court of Appeals, or (ii) 
court action under section 308(d) of the 
Act for a judicial determination of the 
violation as the basis for revocation of 
the license by the Administration; or 
(c) where the Licensee or any other 
person has engaged or is about to en¬ 
gage in acts or practices contrary to the 
Act or any rule, regulation, or order 
issued thereunder, SBA may institute 
proceedings under section 311 of the 
Act before a Federal district court for 
injunctive relief or the entry of an order 
enforcing compliance and, wherever ap¬ 
propriate, appointment of a trustee or 
receiver to take over and administer the 
Licensee’s assets under the direction and 
pursuant to the exclusive jurisdiction of 
the court. 

§ 107.990 Exemptions. 

Any Licensee may file an application 
in writing with SBA to have a proposed 
action, which is subject to procedural 
or substantive requirements specified 
under this part, exempted from appli¬ 
cable provisions thereof. SBA may ap¬ 
prove such application and grant an 
exemption, conditionally or uncondi¬ 


tionally, to the extent that such require¬ 
ments are not prescribed by statute and 
exemption therefrom would not be con¬ 
trary to the provisions of the Act. 
Favorable consideration will be given to 
such application where supporting evi¬ 
dence demonstrates to SBA’s satisfac¬ 
tion that (a) the terms of the proposed 
action are fair and equitable; and (b) 
the exemption requested is reasonably 
calculated to advance the best interests 
of the SBIC program in a manner con¬ 
sonant with the policy objectives of the 
Act and regulations. 

Interpretations 

§ 107.1000 Capital structure of Li¬ 
censees (interpreting section 302 of 
the Act) • 

Whenever capitalization of Licensee is 
to consist of more than one class of 
stock the voting rights and other rights 
and remedies may not be inequitable or 
discriminatory, and may not unduly 
concentrate control or management of 
the Licensee through pyramiding, in¬ 
equitable methods, or inequitable distri¬ 
bution. Full disclosure of all voting 
rights and other rights and remedies 
of all classes of stock must be made to 
all shareholders prior to their purchase 
of stock. 

§ 107.1001 Repayment of subordinated 
debentures (interpreting section 
302(a) of the Act and relating to 
§ 107.301). 

(a) Minimum capital. Repayment 
of subordinated debentures must be 
made in such manner as not to reduce 
paid-in capital and paid-in surplus be¬ 
low the statutory minimum. This mini¬ 
mum is set by section 302(a) of the Act 
at $300,000 and subordinated debentures 
are deemed to be a part of capital and 
surplus for the purpose (among other 
things) of providing this minimum. 

(b) Force of obligation . At the same 
time, the obligation of a Licensee to re¬ 
pay a subordinated debenture is abso¬ 
lute and binding, and is not limited to 
the availability of particular funds. 
For example, although subordinated de¬ 
bentures may be repaid from borrowed 
funds, such repayment may not be made 
unless paid-in capital and paid-in sur¬ 
plus is simultaneously maintained at 
or above the $300,000 level. 

(c) Compliance. Thus, Licensees 
should be aware of their obligations 
under the terms of the debenture, and 
these obligations should be provided for 
in a manner which will insure compli¬ 
ance with the minimum capital require¬ 
ments imposed by section 302 of the Act. 

§ 107.1002 Participation by SBA with a 
Licensee (interpreting sections 302 
and 303 of the Act and relating to 
§§ 107.501 and 107.601). 

Sections 302 and 303 of the Small 
Business Investment Act of 1958 limit 
the nature and degree of financial as¬ 
sistance which SBA is authorized to 
provide Licensees in conjunction with 
the financing which Licensees are em¬ 
powered to render small business con¬ 
cerns. Under these limitations SBA 
cannot participate with a Licensee un¬ 
der section 7(a) of the Small Business 
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Act or otherwise in loans made by Li¬ 
censee to small business concerns. 

§ 107.1003 Aid for agriculture (inter¬ 
preting sections 304 and 305 of the 
Act). 

The program established by the In¬ 
vestment Act is to aid business concerns, 
and the assistance available through 
such program cannot provide financial or 
other assistance to concerns engaged in 
agricultural activities, namely, those in¬ 
volving the production of crops and live¬ 
stock. In cooperation with the Depart¬ 
ment of Agriculture, SBA has estab¬ 
lished certain basic guidelines to aid in 
the determination whether an operation 
is a business or agricultural enterprise. 

(a) Business enterprises. Concerns 
engaged solely or primarily in the pur¬ 
chase and resale of commodities, the 
manufacture, processing or marketing of 
commodities, or the sale of services to 
the public are considered to be engaged 
in a business enterprise. This includes 
the purchase of fruits, vegetables and 
flowers for resale, the packaging, freez¬ 
ing, or processing by other means, of 
meats, fruits, and vegetables, the slaugh¬ 
ter of livestock and poultry, the opera¬ 
tion of warehouses and cold storage 
plants, feed mills, and the operation of 
a feed yard for cattle where income is 
derived from the service operation of 
housing and feeding the animals. 

(b) Agricultural enterprises. Con¬ 
cerns engaged solely or primarily in the 
production of agricultural commodities 
are considered to be engaged in an agri¬ 
cultural enterprise, which normally in¬ 
volves the cultivation of the land for the 
production of food and fiber. This 
would include concerns producing field 
crops, livestock, and nursery crops. 

(c) Combinations. A concern which 
is engaged in an agricultural enterprise 
as well as a business enterprise will be 
classified according to the predominant 
part of its operations, considering the 
time devoted to agriculture and business 
and the income derived from each. 

§ 107.1004 Short-term loans (interpret¬ 
ing § 106.602(c)). 

The question has arisen as to whether a 
Licensee may purchase Equity Securities 
from a real estate developer-builder and 
follow up with a less than five-year ma¬ 
turity construction loan to such builder. 
Such a short-term loan would not be 
within the exception of § 107.602(c), 
permitting loans for terms of less than 
five years when necessary to protect the 
interest of a Licensee in an existing long¬ 
term loan, or Equity Securities. The ex¬ 
ception for short-term loans is an emer¬ 
gency privilege which is available only 
if funds are otherwise unavailable and 
if necessary for the protection of a prior 
loan or investment. 

§ 107.1005 Eligible investments for idle 
funds (interpreting section 308(b) 
of the Act and relating to § 107.710). 

Under the provisions of section 308(b) 
of the Act a Licensee may invest funds 
not reasonably needed for current op¬ 
erations in U.S. Treasury bonds, notes, 


certificates, and bills; U.S. Savings 
bonds, Series E and Series H; Federal 
Housing Administration debentures; and 
in insured savings accounts (up to the 
amount of the insurance) in any institu¬ 
tion the accounts of which are insured 
by the Federal Savings and Loan Insur¬ 
ance Corporation. Investment is not 
permitted in securities of the Federal 
Intermediate Credit Banks, Federal Na¬ 
tional Mortgage Association, Federal 
Home Loan Banks, Federal Land Banks, 
Banks for Cooperatives, or International 
Bank for Reconstruction and Develop¬ 
ment (World Bank). 

§ 107.1006 Funds for professional as¬ 
sociations (interpreting § 107.715 
(a)). 

(a) The question. The question has 
been raised as to whether Licensee may 
provide loans to concerns known as pro¬ 
fessional associations. Such associa¬ 
tions would transfer the proceeds of 
loans from Licensee to institutions and 
professional people in exchange for in¬ 
terest-bearing time notes. 

(b) Financing not permitted. Section 
107.715(a) is interpreted to provide that 
funds supplied small business concerns 
by Licensee may not be invested, loaned, 
or otherwise transferred by such small 
business concerns for use by others in 
exchange for an equity interest or prom¬ 
ise to repay. Therefore, the type of fi¬ 
nancing described above is not permitted. 
Similarly, such funds may not be used 
for financing factoring operations, or for 
the purchase of commercial paper. 

§ 107.1007 Qualification of retained 
earnings as capital for SBA loans 
under sections 302 and 303 of the 
act (interpreting §§ 107.301 and 
107.402). 

(a) Stock dividends. A Licensee may 
increase its paid-in capital and paid-in 
surplus by capitalizing accumulated 
unappropriated retained earnings (i.e., 
up to but not exceeding retained earn¬ 
ings from operations and retained earn¬ 
ings from realized gains on investments) 
through the issuance of a stock divi¬ 
dend : Provided , however , That the stock 
dividend is issued in accordance with the 
following generally accepted principle, 
namely, the per share value of the stock 
dividend issued to capitalize accumu¬ 
lated unappropriated retained earnings 
shall be not less than the average 
paid-in capital per share existing at the 
time that the dividend is declared (par 
or stated value of capital stock issued 
plus paid-in surplus divided by the num¬ 
ber of shares of capital stock issued). 

(b) Use as capital. The amount by 
which paid-in capital and paid-in sur¬ 
plus is thus increased incident to the 
stock dividend may be properly included 
in the Licensee’s total paid-in capital 
and paid-in surplus. Such total paid-in 
capital and paid-in surplus may be used 
for the purpose of determining the 
amount of subordinated debentures 
which SBA may purchase from such 
Licensee under § 107.301 and the aggre¬ 
gate amount of loan funds which SBA 
may advance to such Licensee under 
§ 107.402. 


§ 107.1008 Excess 320 funds resulting 
from merger (interpreting §§ 107.. 
301 and 107.302(a)(7)). 


(a) Excess 302 funds. Section 302(a) 
of the Small Business Investment Act 
of 1958 provides that SBA may purchase 
subordinated debentures from an SBIC 
“in an amount not to exceed the lesser 
of $700,000 or the amount of the paid-in 
capital and surplus of the company from 
other sources.” A problem has arisen 
under this provision where Licensee 
parties to a merger, subject to SBA prior 
approval, in the aggregate have out¬ 
standing subordinated debentures in 
excess of the statutory maximum. If 
the merger is consummated without re¬ 
vision of the constituent capital ac¬ 
counts, the resultant SBIC will hold ex¬ 
cessive 302 funds. Consequently, the 
capital position of the Licensee would 
not be in conformity with the statutory 
directive. 

(b) Repayment. Accordingly, the ex¬ 
cessive debenture amount must be re¬ 
paid to SBA within a reasonable period 
of time. The Licensee will be accorded 
a full opportunity to demonstrate by 
appropriate evidence what should be 
considered a reasonable period in which 
to effect repayment under the particular 
circumstances involved. Pending re¬ 
payment, the excessive debenture 
amount cannot be considered capital for 
any purposes of the Act. 

(c) Use of 303 funds. In lieu of the 
foregoing procedure, the Licensee may 
apply to SBA for permission to convert 
the excessive debenture amount into a 
section 303 loan for which it may other¬ 
wise be eligible under § 107.402. 


§ 107.1009 Dissolution in connection 
with surrender of license (interpret¬ 
ing § 107.205). 


(a) Plan of dissolution. Under 
§ 107.205, an SBIC desiring to surrender 
its license must first furnish a plan of 
dissolution to SBA. This plan must in¬ 
clude provisions for the liquidation of 
the Licensees’ assets and their pro rata 
distribution to the common stockholders 
after satisfaction of the prior claims of 
senior securities, if any. Section 
107.205 requires the submission to SBA 
of all agreements and understandings, 
express or implied, relative to the plan 
of dissolution and surrender of the li¬ 
cense. Failure to do so will render any 
previously granted SBA approval void on 
the ground that it was not obtained m 
conformity with the applicable regula¬ 


tory provisions. 

(b) Exchange of Licensee's assets foi 
other securities. Section 107.205 con¬ 
templates the liquidation of the Li¬ 
censee’s assets and their distribution 
its shareholders rather than their e - 
change for the securities of a corp01 ’ 
tion which is not, and does not P r °P 
to become, a licensed small business 
vestment company. Consequently, aw 
dissolution plan filed pursuant 
§ 107.205 that provides for the exchang 
of the Licensee’s assets for the sec 
of such a corporation, either direc 5 
the Licensee or indirectly by t- t 

censee’s shareholders acting in 
will not be approved by SBA. 
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exchange is made pursuant to a prear¬ 
ranged agreement to act in concert, 
entered into without the consent of SBA 
and not submitted as part of the plan 
of dissolution, the previously granted 
SBA approval of such plan shall be 
deemed void. 


§ 107.1010 Limit on size of investments 
and loans applicable to funds ad¬ 
vanced (interpreting § 107.708). 

(a) Purchase of note at discount. A 
Licensee has advanced $60,000 to a small 
business concern against a note having a 
face value in excess of that amount. 
The difference between these figures con¬ 
stitutes interest and discount. The Li¬ 
censee has paid-in capital and paid-in 
surplus of $300,000. Prior approval of 
the investment was not obtained from 
SBA. 

(b) Limit in § 107.708(a). Under 
§ 107.708(a) the investment which a Li¬ 
censee may make in a single small busi¬ 
ness concern without prior SBA approval 
is limited to 20 percent of its combined 
paid-in capital and paid-in surplus. 

(c) Application of limit. The limita¬ 
tions of § 107.708(a) refer to the amount 
of funds advanced by a Licensee and not 
to the face amount of the security in¬ 
volved. Thus, in the instant case, the 
advance of $60,000 against a note having 
a face value in excess of that amount 
does not come within the limitations of 
§ 107.708(a) and consequently need not 
be submitted to SBA for prior approval. 

§ 107.1011 Affiliated concerns consti¬ 
tute single entity for purposes of 
limits on size of investments and 
loans (interpreting § 107.708). 


(a) Example. A corporation has 6 
wholly owned subsidiaries; and the ma¬ 
jority stockholder of this parent corpora¬ 
tion owns more than 50 percent of the 
voting stock in each of 6 other corpora¬ 
tions. Separately and collectively, these 
corporations fulfill the applicable criteria 
for small business concerns. The above 
described 13 corporations have applied 
to a Licensee for financing which in the 
aggregate exceeds $60,000. The invest¬ 
ment limit of the Licensee pursuant to 
§ 107.708 is $60,000. 

(b) Limit in § 107.708(a). Under 
§ 107.708 the investment which a Licensee 
m ay make in a single small business 
concern without prior SBA approval is 
limited to 20 percent of its combined 
Paid-in capital and paid-in surplus. The 
Question of whether the Licensee would 
exceed the investment limit involves a 
determination of “affiliation” under Part 
if 1 of this chapter (Small Business Size 
Standards). 

Affitiution. In the instant case, 
acn corporal 011 conducts its activities 
® * Cerent part of the United States 
o, with the exception of co-operative 
uying practices, acts independently of 
thi ne other 9 0 r P°rations. The fact that 
pr Q f C !? 1 T orations are independently op- 
rjpfnv - es n °t override for purposes of 
rnm!i ninins dilation the existence of 
twS° n owne rship and control. It was 
s?55? re determined that the above de- 
withff corporations were “affiliated” 
chapter he meaning of Part 121 of this 

UrL Sin9le enii ty. Accordingly, these 
coiporations must be considered as a 
No. 240—pt.n- 3 


single small business concern for the pur¬ 
poses of § 107.708 and the aggregate fi¬ 
nancing involved may not exceed the 
$60,000 maximum without prior SBA 
approval. 

§ 107.1012 Section 302 funds used for 
repayment of a section 303 loan (in¬ 
terpreting §§ 107.301 and 107.402). 

(a) Example. A Licensee which quali¬ 
fies for section 302 funds has submitted 
an application under § 107.301 to sell sub¬ 
ordinated debentures to SBA. It intends 
to use these funds to repay an outstand¬ 
ing section 303 loan previously made by 
SBA to the Licensee. The question pre¬ 
sented is whether section 302 funds may 
be used to repay a section 303 indebted¬ 
ness. SBA has no objection to this form 
of refinancing. 

(b) Benefits. The refinancing would 
materially benefit the Licensee because of 
the consequent lengthening of its debt 
maturity to twenty years and the fact 
that section 302 funds (unlike section 
303 funds) can be treated as paid-in 
capital in computing the 20 percent ag¬ 
gregate limitation under § 107.708 as well 
as the maximum loan funds available to 
it under § 107.402. 

(c) SBA approval. In the context of 
the foregoing circumstances, SBA ap¬ 
proval may be regarded as being in fur¬ 
therance of the purposes of the Act. The 
refinancing should tend to “facilitate the 
* * * growth” of the Licensee, as stated 
in section 302(a) of the Act, as a result 
of the concrete benefits conferred. More 
specifically, the consequent lengthening 
of the maturity of its indebtedness to 
SBA would directly supplement the long¬ 
term funds of the Licensee available for 
the sound financing of small business 
concerns, as contemplated by section 
102 of the Act. 

§ 107.1013 Maximum amortization (in¬ 
terpreting §§ 107.503(b) and 107.- 
602(b)). 

(a) Example. A Licensee has pro¬ 
vided financing with five-year maturities 
to various small business concerns. These 
financings will be amortized at the rate 
of 25 percent per year over the last four 
years of their terms. No amortization 
is required during the first year. 

(b) Interpretation. Sections 107.503 
(b) and 107.602(b) provide that SBIC 
financing must have a term of at least 
five years and may not be amortized at a 
rate in excess of an average of 20 per¬ 
cent per year. Although these provisions 
do not require that amortization must be 
scheduled at an equal annual rate over 
the term of the financing, they do re¬ 
quire that amortization may not accumu¬ 
late at a rate in excess of 20 percent per 
annum. In other words, at any point 
of time, the total amortization divided 
by the number of years elapsed may not 
exceed 20 percent of the principal. Thus, 
a Licensee may require amortization at 
a rate of 10 percent during the first year 
and 30 percent during the second year, 
but on the other hand, may not require 
amortization at a rate of 30 percent dur¬ 
ing the first year and 10 percent during 
the second year. 

(c) Application to example. In the 
case presented, amortization at 25 per¬ 
cent per year over the final four years 


of a five-year financing would not result 
in accumulated amortization “in excess 
of an average of twenty percent of the 
total principal thereof per annum.” 

§ 107.1014 Short term loans to protect 
Licensee’s investment (interpreting 
§ 107.602(c)). 

(a) Small business concern in default 
merges with other small concern. A 
long-term investment made by a group 
of SBICs to a small business concern is 
in default. In order to avoid formal re¬ 
organization or bankruptcy proceedings, 
a merger has been proposed with a sec¬ 
ond small business concern which is en¬ 
gaged in the same line of business. This 
arrangement would also involve a short¬ 
term loan by the Licensee group to the 
second concern for the purpose of re¬ 
organizing the debt structure of the first 
concern. This loan would initially be 
evidenced by demand notes of the second 
concern which subsequently would be re¬ 
placed by its one-year debentures con¬ 
vertible into its common stock. The sur¬ 
vivor of the merger would be the second 
small business concern. 

(b) Short-term loan to survivor of 
merger . The question presented is 
whether a demand loan made by the 
Licensee group to the second concern 
would be authorized under § 107.602(c) 
as a loan “to protect the interests of the 
Licensee in previously issued long-term 
loans or Equity Securities” of the first 
concern. 

(c) Short-term loan to survivor per¬ 
missible. Since the short-term loan in 
this case would be to the survivor of the 
merger v/hich will become the obligor of 
the presently outstanding indebtedness, 
it may be considered under § 107.602(c) 
as a loan to the original borrower for the 
purpose of protecting the Licensees’ out¬ 
standing interests in this borrower. 

(d) Rationale. In other words, since 
the essential element of the proposed 
transaction is the merger of the two small 
business concerns, they may be regarded 
for the purposes of the short-term loan 
in question as a single entity under 
§ 107.602(c). Such an interpretation is 
dependent upon the indispensability of 
the merger within the overall reorganiza¬ 
tion and upon the fact that the surviving 
small business concern will be the obligor 
of the reconstituted interests substituted 
for the presently outstanding securities 
held by or pledged to the Licensees. 

§ 107.1015 SBIC financing for radio 
and TV stations (interpreting 
§ 107.715(c)). 

(a) SBA loans. As a matter of policy, 
SBA does not make loans to radio or tele¬ 
vision stations under section 7 (a) of the 
Small Business Act. 

(b) SBIC financing. However, this 
policy is not applicable to the SBIC pro¬ 
gram. An SBIC is a privately-owned 
and privately-operated investment com¬ 
pany. Loans and investments by such 
companies, unlike loans under section 
7(a) of the Small Business Act, are not 
Government loans. Consequently, SBIC 
financing for radio and television stations 
would not be considered as “contrary to 
the public interest” under § 107.715(c). 

[F.R. Doc. 64-12627; Filed, Dec. 8, 1964; 

12:40 p.m.] 
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